THE LAW REPORTER. 


JULY, 1843. 


THE CASE OF JESSE HALL. 


Tue Supreme Judicial Court of Massachusetts held a special 
session at Springfield on December 19, 1837, for the trial of Jesse 
Hall, junior, charged with the murder of Calvin Fuller, at Tolland, 
in the county of Hampden, on the 2d of July preceding. ‘The 
prisoner, forty-five years of age, was a farmer, living on a small 
estate in ‘Tolland, and had borne a reputable character. But within 
a few years past, he had occasionally been suspected of intemper- 
ance, which unfortunate indulgence was supposed to originate ip 
distress of mind, occasioned by domestic difficulties. Within a 
few months preceding the alleged murder, he had married for his 
second wife, a woman twenty-five years younger than himself, of 
whom he soon became jealous — probably not without cause ; and 
shortly before this event she had left him clandestinely. 

On Sunday morning, the second of July, Fuller, in company 
with“one Edward Cooley, went to Hall’s at about 9 o’clock. They 
found Hall alone, with an open Bible on the table, and a jug of rum 
by its side; and the three sat down to read and drink, in which 
rather contradictory employment, they continued for some time, 
when Cooley, as he testified, by Hall’s request, (who said he 
wished a private conference with Fuller,) went away. Fuller was 
never again seen alive. On the Friday after, his corpse was found 
in a pond near by, with the skull fractured, and other indications of 
violence and extreme loss of blood, so as to make it certain, in the 
opinion of medical witnesses, that he had died, not by drowning, 
but by injuries inflicted on his person. It was also the opinion of 
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the medical gentlemen, that these injuries could not have been 
produced by a fall, or by accident, or by his own act, but must 
have been designedly caused by some other person; and the con- 
clusion seemed to be inevitable from these facts, that the pond was 
resorted to for the concealment of a murder. 

On ‘Tuesday, the friends of Fuller began to be uneasy and to make 
inquiry. On Wednesday, Hall went to Fuller’s house to inquire 
of his wife if anything was heard of him; and he then told her 
that Fuller was with him on Sunday ; that he got intoxicated, and 
that he persuaded him to go away, lest having such people about 
his house on the Sabbath should injure his reputation ; that in going, 
he fell down and hurt his head, and that he, Hall, helped him into 
the barn and washed his head with rum ; that after an hour he got 
better and went away, walking over the lull, and he had not seen 
him since. 

On Thursday and Friday the neighbors assembled in considera- 
ble numbers and made diligent search. No blood was found in 
the barn or grounds, but marks were discovered on the floor of the 
house, which had the appearance of blood partly washed out, and 
from a place in the woods to the pond, about half way between the 
house and pond, a trail, or what some of the witnesses supposed 
was one, was discovered ; certain small shreds of garments were 
also found on the bushes, and a piece of a pitch plaster like to one 
worn by the deceased was produced as having been discovered, 
and finally, in the pond, the body of the dead man. Whether, in- 
deed, the marks which were supposed to be a trail, were truly in- 
dicative of such a fact, or had been made by the cattle in the 
woods, and whether the slight articles found were part of the gar- 
ments of the deceased ; and, if so, whether they were in truth torn 
off the body at the time, or placed there afterwards collusively to be 
manufactured into proof, was the subject of much discussion and con- 
tradictory evidence. ‘The trail, however, was not a continuous one, 
and, if it marked the progress of the body, it showed that the body 
must, for a part of the way at least, have been carried in the arms 
of one or more persons, and that too, over some of the most diili- 
cult portions of the track. 

For the two days that the search was going on, the prisoner be- 
trayed no undue concern, facilitating it as far as he could, and 
taking the natural interest of a citizen, in what was doing by the 
people ; but when preparation was made for dragging the pond, 
which was at a time when he was going to milk his cows, he sat 
down his pail, re infecta, and started off through the woods. On 
the same evening, at Blanford, seven or eight miles from his house, 
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he was found lying in the woods with his throat cut across the wind 
pipe, having lost about a quart of blood. Being taken to a physi- 
cian near by, the wound was dressed, and the next day he was 
able to converse with his friends. At the time he was found, he 
supposed himself dangerously wounded. He gave up his keys 
and purse, with a request they should be taken to his father; beg- 
ged that his body might not be carried to Pittsfield, probably mean- 
ing not be subjected to anatomical dissection by the professors of 
the Medical School there, and being asked what tempted him to 
commit this wicked deed, (meaning on his own life,) he said, 
“ trouble —I married a young wife.” Before the coroner he was 
well enough the next day to give his deposition, which was taken 
in writing and subscribed very legibly by his own hand. 

In this deposition he says that after he and Fuller had been to- 
gether some time, employed in reading the Bible and drinking rum, 
conversation turned on his domestic affairs; he charged Fuller with 
being the cause of his wife’s leaving him, and Fuller, though he de- 
nied knowing where she went, or then was, confessed that he had 
been with her twenty-three times. Hall then ordered him off; in 
going, Fuller, who was intoxicated, fell first among the cucumbers 
and bean poles, and then upon a stone, by which last fall he hurt 
his head and bled badly. Upon this Hall got him into the barn 
and washed his head with more rum; after laying an hour he 
staggered off pretty well, and the first he knew of Fuller’s being 
missing, was on Thursday, from his father. 

During the trial it appeared that in the forenoon of the Sunday 
before mentioned, and at the time the prisoner and Fuiler were in 
Hall’s house, and probably while Cooley was there —although 
Cooley denied the fact most positively — one Hunt, who could not 
be obtained as a witness, visited Hall, drank his rum, and read 
with him in the Bible. Hunt lived in Blanford, adjoining Tolland. 
On Saturday, he hired a horse, saddle and bridle, and returned it on 
Monday. Where he had been was not known. When he came 
back with the horse, his clothes were muddy with black mud, like 
that of the pond. A spot of blood described as an inch square, 
was on the collar of his coat; one of his ribs was broken, and there 
appeared a discoloration of the flesh like a bruise. Some witnesses 
testified that the mud of the road was of a much lighter color than 
the mud of the pond, and that they could be easily discriminated ; 
and that this was not the mud of the road. The horse{Hunt hired 
was found in the road, two miles from Hall’s house, on Sunday 
morning, and taken up by a neighbor, who kept him until Monday. 
Early on Monday morning, Hunt came and inquired for him and 
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took him away. When found, the horse had a bridle on, but no 
saddle. 

In the course of the inquiries made before the body was found, 
the prisoner admitted that Hunt had been at his house. He said 
he came on Saturday, and went away the same night. Shortly 
after, he heard an outcry in the road, and went out, when he dis- 
covered Hunt, who said he had been thrown from his horse ; 
that he took him back and kept him all night, and that he went 
away before Fuller and Cooley came in the morning; but it was 
not known that Hunt had been seen from the time that he took the 
horse, until nine o’clock of Saturday evening, when he was seen 
without the horse, in the road about a mile from Hall’s house. 
There was no evidence where he passed Sunday, or Sunday night. 
It was possible from this evidence, to imagine, that Hunt might 
have committed the murder, in effecting which, he received the 
injury to his side ; or that he might have been an assistant to the 
prisoner, either in commiting the crime, or in the means taken to 
conceal it. 

Upon this evidence the case was elaborately argued by Patrick 
Boise, Esq. of counsel for the prisoner, and by the attorney general 
for the commonwealth ; the ground taken on the part of the defence 
being that the prisoner did not in fact give the blow, by which the 
death was occasioned. ‘The jury returned a verdict of guilty, and 
the prisoner was sentenced to suffer the punishment of death. 

But the learned and indefatigable counsel for the prisoner did 
not give up his cause. ‘They applied to the executive for a com- 
mutation of punishment, and placed their application on an entirely 
new state of facts. ‘They produced a confession of the prisoner. 
In this confession, he admitted he did give the wound which occa- 
sioned the death of Fuller; that he did endeavor to conceal his 
body by throwing it into the pond, and for so doing, carried it 
partly in his arms, and partly dragged it through the field by a 
rope, thus making the trail that had been described, and leaving 
the shreds of clothing which were discovered. This part of the 
confession was a great relief to several witnesses who had been 
severely handled for manufacturing evidence by design, or collect- 
ing it by a morbid credulity. 

The prisoner admitted the reading of the Bible and drinking of the 
rum, until as he said, the deceased became intoxicated, his pitching 
into the beans, and falling upon the stone, and getting to the 
barn, where he remained until he had slept himself nearly sober ; 
that after some hours he attempted to proceed over the hill towards 
his own house, when he was met by the prisoner. The altercation 
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concerning the prisoner’s wife was there renewed, and an assault 
made by the deceased upon the prisoner, under circumstances, 
which, according to this new exposition of them, reduced the 
homicide from murder to manslaughter. This last statement of 
the prisoner was entirely at variance with his testimony under oath 
given before the coroner, which upon this declaration, was clear 
perjury. Still this new confession might be true, and for perjury 
and manslaughter conjoined, the legal penalty was not death. 

Whether the death was accidental, or produced by intoxication, 
or if a murder was perpetrated, whether by Hall or by Hunt, were 
questions to the jury of great difficulty, and to be se ttled by a care- 
ful and intelligent combination of all the circumstances of the c: ise, 
and as the prisoner had the benefit of every doubt which the inge- 
nuity of his counsel could raise, or their own humanity and incli- 
nation suggest, the firmness and intelligence of the jury are worthy 
of great respect and commendation. It is apparent by the pris- 
oner’s own subsequent confession, that his artifice and subtlety did 
not deceive them or conceal the truth. ‘They decided, and he now 
admits, that he did the deed. During the whole course of the 
trial, not a suggestion was made that the death by violence and 
the secreting of the dead body in the pond was, by whomsoever 
done, anything less than murder. The prisoner expected to escape 
by the ignorance or timidity of the jury, and failed in his expecta- 
tion, because he made a false estimate of the force of evidence 
against him. After this failure he admits the fact, but couples his 
admission with circumstances of aggression on the part of the 
deceased, which, if true, reduce the crime to manslaughter. What 
reason to suppose they are true? What better ground for believ- 
ing this defence, that has not been submitted to a jury, than the 
one which has ? 

In the opinion of some members of the executive council, this 
new statement was obviously fabricated for the new exigency of 
the case. They believed the hypothesis which the attorney 
general presented to the jury, in his argument, and which he 
endeavored to sustain by an accumulation of circumstances (many 
of the smaller ones omitted in this article) that the death was per- 
petrated by a blow given by Hall with a spoke of a wheel, in the 
house, where only any marks of blood were discovered ; that the 
body was kept there till night, and then, with or without assistance, 
but probably with it, carried in part and dragged in part, sixty-one 
rods to the pond, and there plunged as it was hoped, into a per- 
petual oblivion. 
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But blood will have blood, 
Stones have been known to move and trees to speak : 
Augurs and understood relations have 
By magpies, choughs, and rooks brought forth 
The secretest man of blood. 


The sentence of the court was commuted by the executive to 
imprisonment for life in the state prison. We are of opinion that 
this was an improvident exercise of the pardoning power. It 
was settling a question exclusively judicial. The trial in all its 
parts was conducted according to the rules of law, in the most lib- 
eral inanner for the prisoner. If the defence was placed on wrong 
grounds, by the wrong instruction given by the prisoner to his 
counsel, it was a reason of more or less weight, for a new trial, but 
none at all for settling the facts in his favor without trial, on an ¢x 
parte hearing of the case. Possibly there were other reasons oper- 
ating on the minds of the governor and council. The _ prisoner 
was always, strange as it seems, of a religious turn of mind. After 
his conviction he was visited and instructed by pious and charitable 
persons. ‘l'’o them it seemed that his heart was changed. He had 
become penitent, reclaimed, regenerated. He was no longer a 
subject of punishment but of pardon; a candidate for the mercy, 
not the severity of the law. In this result we are ready to concur, 
if the facts sustain it; but the systematic deception which he prac- 
tised on his trial, however consistent with the worldly maxim that 
‘‘a man may quibble for his life’’—and the studied contrivance 
by which his pretended confession was made to comport with as 
many of the established facts as was possible, while its discrepan- 
cies and contradictions make it very incredible, do not convince us 
of the purity of his principles, or the renewal of his mind. 

The crime was by law, murder punishable by death. But it 
was not premeditated. It was caused by a provocation that natu- 
rally produced an excitement, difficult to be controlled. The law 
was vindicated in the conviction, and mercy might lawfully have its 
perfect work. 'To the commutation therefore, we can have no 
objection. A life preserved is far better in all possible circum- 
stances than a life destroyed. We object only to the ground upon 
which the clemency of the executive was obtained —to the credit 
it gives to the uncorroborated declaration of a convicted felon, than 
which nothing in our judgment can have less real pretension to 
veracity, or claim to belief. 
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Recent American Decisions. 


Supreme Court of Pennsylvania, March Term, 1843. 







James Gowan v. Tue Purapetputa Excuance Company. 





There may be a special dedication to public use of part of an owner's ground to 
enhance the value of the rest of it, without parting with the control of it, and f 
without entitling an adjoining owner to participate in the benefit, by using the 
subject of the dedication as a passage to a door in his own building ; Held, s 
therefore, that the owner of the ground has a right to obstruct such a door-way : 
by a wall erected in front of the door. 
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Tims was an action on the ease, in the District Court of the city 
and county of Philadelphia, for obstructing the plaintifl’s door by 
a wall erected on the defendant’s ground. The defendant is an in- i 
corporated company in Philadelphia, and the proprietor of the Ex- 
change. ‘The ground of the parties is comprised by a rectangular 
triangle, formed by Third Street which bounds it on the west, 
Walnut Street which bounds it on the south, and Dock Street 
which bounds it on the north-east. This triangle was covered 
with buildings a few years back; and the company purchased it 
for the site of the Exchange, except the part on which the plain- 
tiffs building stands. ‘The other buildings were pulled down, and 
the Exchange, an oblong edifice was erected, with its side on 
Walnut Street ; the principal entrance being from 'Third Street at 
the end of it. The plaintifi’s building stands at the acute angle 
formed by Third and Dock Streets; and it is adjoined on its east 
and south sides, by the company’s open ground which is used by 
those who frequent the Exchange, as a public pavement. ‘The 
plaintiff made a door in the east wall of his building which could 
be approached only by passing over this pavement, and the company 
closed it up by a wall erected on their own premises. ‘This action, 
which was brought to try the right, came on before Mr. Justice 
Stroud, who directed a nonsuit because the plaintiff had given no 
evidence that the ground had been unreservedly dedicated to public 
use ; and the court, in bank, having dismissed a motion to take off 
the nonsuit, sealed a bill of exceptions pursuant to the statute 
which constituted that court, and the cause was removed by writ of 
error. 
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104 RECENT AMERICAN DECISIONS. 


Dallas and Mallery argued here, that the user was evidence of 
an unqualified dedication, which gave the plaintiff the same right to 
use the pavement as an easement to his building, as if it were a 


part of the public street. 

Price and Meredith argued for the defendant, that.the dedication, 
as well as the right which resulted from it, was special and subor- 
dinate to the purposes of the Exchange; consequently that the 
ground which was the subject of it, could not be used for the ad- 
vantage of the plaintifl’s building which it was not the object of the 
dedication to benefit. 


Gisson C. J. Though the anomalous doctrine of dedication to 
public use, or more properly, of a grant to the public without the 
intervention of a trustee, began so late as 1732, it is of still more 
modern growth. ‘The first trace of it is found in Rex v. Hudson, 
(2 Stra. 909) decided in that year; and the next, in Lade y, 
Shepherd, (id. 1004) which was decided three years afterwards. 
It was then suffered to sleep till 1790, when it was awakened by 
the trustees of the Rugby Charity v. Merryweather, (AL East, 375, 
note) and for the last thirty-years it has been, of all others, the sub- 
ject most frequently agitated in regard to grants of highways, and 
most prolific in decisions without having its principles very definitely 
settled ; at least nothing very definite or of a general application, 
seems to have been extracted from the cases by those who have 
collected them. Perhaps we have not, even yet materials enough 
to generalize. But it is agreed without a dissent, that an owner 
may dedicate his ground to public use by any act which sutliciently 
evinces his will without a previous adverse user which is evi- 
dence, but not exclusively so, of a grant; and that he may restrict 
the enjoyment to particular seasons, seems also to be agreed. In 
Rex v. Inhabitants of Northampton, (2 M. & 8. 264) Lord Ellen- 
borough, conceding that the user might be thus limited, neverthe- 
less denied that there could be any other limitation of it; and in 
Roberts v. Karr, (14 Camp. 262 note) Mr. Justice Heath thought 
there could not be a special dedication, though he admitted there 
might be a grant of a footway —a difference for which I am una- 
ble to find a reason. ‘The point next came up in the Marquis of 
Stafford v. Coney, (7 B. & C. 275) before the puisne judges, Bay- 
ley and Holroyd inclining to think there might be such a dedica- 
tion, and Littledale doubting. But Woodyer v. Hadden, (5 Taunt. 
126) contains something very like a recognition of it by another 
name. ‘The plaintiff had laid out a street over his ground to the 
defendant’s close ; and it was held not to be so dedicated to pub- 
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lic use that the defendant might turn it to account by using it asa 
thoroughfare from his close at the farther end —a principle in unison 
with that of Airkham vy. Sharpe, (1 Whart. R. 334) which was the 
case of a private alley. ‘To lay out a street from one thoroughfare 
to another, would indicate, too clearly to be misunderstood, an in- 
tent to make the new street a thoroughfare also; but to lay out a 
street to a place which affords no outlet, though the new street 
were left to be lighted, watched and cleansed, as that was, at the 
public charge, would as clearly indicate the contrary. In Wood- 
yer V. Hadden, what seems to have been a qualified dedication in 
substance, was called a license ; and as a license is essentially irre- 
vocable where a consideration has not been paid for it, the word is 
equally convenient and perhaps more significant. ‘Che further in- 
quiry material to the case before us, is whether there can be less 
than plenary dedication of a place which is not, as the street was in 
Woodyer v. Hadden, a cul de sae. 

I see no objection to it where the circumstances distinctly show, 
that only a special dedication was intended. We have just seen 
that where a proprietor lays out a street with only one outlet, he 
decisively indicates that it is not to be a thoroughfare ; and that he 
may evince an intent to license and not to dedicate is borne out by 
Baraclough v. Johnson, (8 Adolph & E. 99) in which the owner 
of ground who had allowed the inhabitants of a hamlet and an iron 
company to use a carriage way over it during nineteen years, for a 
nominal consideration, and had left the way open to all persons 
besides, was not precluded from resuming his original rights, the 
public user being qualified by the private privilege. ‘There are a 
thousand circumstances connected with every man’s calling, which 
imply a license to enter his premises subject to his control. The 
publican, the miller, the broker, the banker, the wharfinger, the 
artisan, or any professional man whatever, licenses the public to 
enter his place of business in order to attract custom; but when 
the business is discontinued, the license is at an end. It is a li- 
cense which is dependent on the use of the property to which it is 
annexed, and which cannot, without the permission of the owner, 
be annexed to anything else ; of which the building in which we 
are sitting, (the Masonic Hall) furnishes an apt illustration. Its 
apartments are let for balls, concerts, lectures, auctions, exhibitions, 
and other purposes, which require that it be aplace of public resort 
to make it profitable. In front of it is a quadrangular court of the 
breadth of the building, and of the depth of forty-five feet, with a 
semi-lunar carriage’ way from the street to the principal entrance 
and out again. ‘lhe rest of the space is paved, and the whole is 
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used by passengers as a part of the public footway. Yet no one 
imagines that the proprietors might not put a stop to the public 
user by putting up a building in front, or that the owner of one 
of the contiguous houses might draw to it a part of the benefit 
by making a door in the side wall and using the pavement as a 
footway to it. It may be said that such a court is a sort of cul d 
sac; but take another instance, very common in this city, of ground 
which is clearly not so. Many private dwellings on some cf its 
principal streets, were originally set back a few feet to leave room 
for a longer flight of steps to the first floor, proportionately raised 
than the space usually allotted to the purpose would allow; but 
when the tide of commerce, which set into those streets, had drawn 
out the more opulent families and turned these dwellings into shops, 
the steps disappeared, the floor was let down to the business level, 
and the front was brought forward to the common line of steps and 
cellar doors. Inthe mean time, the unoccupied space between, had 
been paved and used as a part of the public footway which it so 
closely resembled as not to be distinguishable fromit. Yet though 
there had been an actual user and apparent dedication of it, no one 
ever dreamt that these were to be perpetual; for it was obvious 
that the space had been left open for the accommodation, not of 
the public, but of the owner. ‘To doubt it, would injuriously affect 
the value of a vast amount of property, and prevent builders from 
consulting their present convenience. Might not this Exchange 
Company, on the same principle, pull down their building, cut up 
their ground into lots for stores, restore it to its former state, and 
thus revoke the public license to enter it? If they could do that, 
they can control the use of every part of it while the building is 
standing. ‘The open ground belongs to the company and adjoins 
the plaintiff’s building on two of its sides. Besides the principal hall 
‘where merchants most do congregate,” the Exchange contains 
oflices for brokers, notaries public, insurance companies, and most 
of those who move in the train of commerce. In the basement at 
the side next the plaintiff, are a coffee house and the post office, 
to which the public have access over the ground in question ; and 
the plaintiff attempts to annex a part of the use of it to his building 
by means of a doorway which the company have obstructed by a 
wall on their own premises. The question was, whether he and 
the public had the user by permission or by indefeasible right, and 
we concur with the judge who tried the cause, that there was no 
evidence of such a right to be left to the jury. 
The other judges concurred. Judgment affirmed. 








UNITED STATES CIRCUIT COURT. 






Circuit Court of the United States, Massachusetts, May Term, 
1542, at Boston. 







Sprincer v. Foster anp Trustee. 





The Courts of the United States follow the decisions of the state tribunals upon 
all questions dependent upon the local statute laws of the states. 






No state insolvent laws can discharge the obligations of any contracts made in the ’ 
state, except. such contracts as are made between the citizens of that state. ee 









Certain bills of exchange were drawn in Pennsylvania on a citizen of Massachu- ie 
setts, and were accepted by him in Massachusetts. He/d, that it was not com- 
petent for the legislature of Massachusetts, by the insolvent act of 1838, to dis- « i 
charge the obligation of these contracts. tw 

Hid, also, that attachments made on these Bills of Exchange, by process issued “g 






from the courts of the United States, were not dissolved in consequence of the ee. 












defendant taking advantage of the insolvent law of Massachusetts, although it 
such attachments on process from the state courts would be dissolved. oe 
Under the circumstances of this case, the trustee was allowed only the costs and a2 
expenses incurred by him before the attachment and the usual sum allowed for pi . 
his costs as trustee in this suit. ie 
The only questions in this case arose on the answers of the trus- t 
tee, Charles Carter. In his first answer, at the October term, 1540, Bie 
he in substance stated, that on or about the ninth day of Novem- | ie 
ber, in the year of our Lord, eighteen hundred and thirty-nine, the B 
said Foster did execute and deliver to the said Carter, a deed of Aid 
assignment of all and singular, the property then owned by the iT 
said Foster, for the equal benefit of all the creditors of the said ae 
Foster, who should become parties thereto, agreeably to the stat- a 
i 







year eighteen hundred and thirty-six ; and which said deed of as- 
signment was duly executed by said Foster and the respondent, 
and all the requisites of said statute fully and completely complied 
with. ‘That he held possession of said property, till a large portion 
and all of said property liable to attachment, was attached, and pos- 
session thereof taken by Daniel J. Coburn, a deputy of the sheriff 
of the county of Middlesex, in the said commonwealth of Massachu- | 
setts, upon a writ issued by the Court of Common Pleas of said 
commonwealth, against said Foster, and in which the respondent if 
was summoned as the trustee of said Foster, and which suit was if 
still pending ; but the respondent was informed and believed that | 
the plaintiff therein has discontinued against him as trustee; and 
the said property was afterwards attached by the marshal of the 
United States for the district of Massachusetts, upon four several 







ute of Massachusetts, passed on the fifteenth day of April, in the | 
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writs, all in favor of the present plaintiff, and against said Foster, 
the first three of which writs were returnable to the May term of 
this Court, then next after their issuing, to be held, and the last of 
which writs was that in the present suit. ‘That all or a major part 
of said writs had been entered in the proper courts, and were then 
pending, or judgment had been rendered thereon against said Fos. 
ter. ‘I'hat in all said suits, the respondent had been summoned as 
the trustee of said Foster, but that in one of said actions, he had 
been informed and believed that the said plaintiff had discontinued 
against him as such trustee; that he had commenced suits for the 


recovery of said property, against Benjamin I. Varnum, the sheriif of 
Middlesex, and the United States marshal as aforesaid, which suits 
were then pending before the Supreme Judicial Court of this com- 
monwealth ; that previous to the service of the plaintifl’s writ upon 
him, he had collected of the debts assigned to him by said Foster, 
by said deed of assignment, about the sum of eleven hundred and 


twenty-seven dollars, which, subject to all costs and charges, was 
then in his hands for the purposes and trusts in said deed of assign- 
ment mentioned and set forth, and which he claimed to hold in virtue 
of said deed of assignment, for said purposes and trusts. ‘That since 
the making of said deed of assignment to him by said Foster, and 
since the issuing of the said Lowell’s and the plaintiff’s writs and 
the attachment of said property as aforesaid, to wit, on or about the 
seventeenth day of August, now Jast past, the said Foster took the 
benefit of the insolvent law of this commonwealth, passed on the 
twenty-third day of April, in the year eighteen hundred and thirty- 
eight, and entitled “ An Act for the relief of Insolvent Debtors, 
and for the more equal distribution of their effects,” and that the re- 
spondent was thereafter duly chosen and appointed the assignee of 
said Foster, under the provisions of said statute, and accepted said 
appointment, and received from the master in chancery, to whom 
said Foster applied for the benefits of said statute, a deed of as- 
signment, and the requisite conveyances of all the property of said 
Foster, whereby all said property, under said statute, became vest- 
ed in him the said Carter. 

In the second answer of the trustee, at the present term, he fur- 
ther stated certain facts, which sufliciently appear in the opinion of 
the court. 

The case was now argued by Benjamin R. Curtis for the 
plaintiff, and by Henry H. Fuller tor the trustee. 


Srory J. When this case was formerly before this court, the 
question was mooted, whether the act of Massachusetts, of the 15th 
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of April, 1836, ch. 238, providing for the validity of general as- 
signments, like that under which an assignment was made to Car- 
ter, as stated in his answer, was repealed by the subsequent insol- 
vent act of the 23d day of April, 1838, ch. 163, the benefit of 
which had been sought by the defendant, Foster. ‘The same ques- 
tion was then pending in the state court ; and, as it was a question 
of local law, dependent upon the construction of a state statute, the 
case was ordered to lie over to await the final decision of the state 
court. ‘That decision has now been made, and the act of 1836 
has been declared to be repealed by the insolvent act of 183s. 
The whole protection, therefore, asserted by the trustee, under 
the act of 1856, is gone, and the general assignment, made to him 
by Foster, is a mere nullity. So far, then, as the trustee’s rights 
are concerned and stated in his first answer, that assignment may 
now be laid entirely out of the case. 

But upon the second answer, divers other questions have been 
made, which it is the duty of the court now to consider. And, 
in the first place, it is said, that the plaintiff’s attachment is gone 
by reason of the proceedings of Foster under the insolvent act, 
stated in the first answer, which has discharged the obligation of 
the contracts or drafts, or bills of exchange, upon which the present 
suit has been brought. These drafts or bills were drawn in Phil- 
adelphia, and by the plaintiff, who is a citizen of Pennsylvania, on 
Foster, who is a citizen of Massachusetts, and were accepted by 
him at Charlestown in Massachusetts, and of course, they are con- 
tracts made in and governed by the law of Massachusetts. This is 
true in one sense ; but it by no means#ollows, that it was cbmpe- 
tent for the legislature of Massachusetts, under the insolvent act 
of 1838, to discharge the obligation of these contracts. On the 
contrary, the settled doctrine of the Supreme Court of the United 
States is, that no state insolvent laws can discharge the obligations 
of any contracts made in the state, except such contracts as are 
made between citizens of that state. ‘This was the decision in the 
case of Ogden v. Saunders, (12 Wheat. R. 213) which was subse- 
quently aflirmed in Boyle v. Zacharie, (6 Peters’s R. 348). These 
decisions have been repeatedly acted upon in this commonwealth. 
Braynard vy. Marshall, (3 Pick. R. 194) ; Betts v. Bagley, (2 Pick. 
R. 578); and Agnew v. Platt, (15 Pick. R. 417). This objee- 
tion, then, cannot prevail. Indeed, it does not appear by the trus- 
tee’s answer, that Foster did ever obtain his discharge under the 
insolvent act. ‘Then, is the attachment dissolved by the insolvent 
act of 1838. It may be admitted, that if this had been an attach- 
ment by process issued from the state court, it could have been dis- 
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solved by the fifth section of the insolvent act of 1838. But the 
question is a very different one in the case of process, which issued 
from a court of the United States. By the acts of congress, the 
state process, existing at the time when those acts were passed, was 
adopted, with all the rights and incidents then attaching thereto, 
But no subsequent repeal or charge of such process by the state 
legislature, is, or can proprio vigore be of any validity or effect 
in the courts of the United States. On the contrary, the process 
and the incidents thereto, and the rights growing out of the same, 
remain the same in the courts of the United States, as they were at 
the beginning, notwithstanding any subsequent state legislature, 
unless, indeed, under the authority of some act of congress, the 
courts of the United States have adopted such state legislation, 
or it has been directly adopted by an act of congress. ‘This was 
fully settled in the cases of Wayman v. Southard, (10 Wheat. 1) ; 
United States Bank vy. Halstead, (10 Wheat. R. 51); Beers vy. 
Houghton, (9 Peters’s R. 332); and United States v. Knight, (14 
Peters’s R. 301). So that there is no ground to assert, that the insol- 
vent act of 1838 has dissolved the present attachment, since that 
act has never been adopted by congress, nor received any sanc- 
tion from this court, even if it had authority to adopt it, which | 
am far from supposing. 

The case, then, is reduced to the simple consideration of the 
allowances to be made to the trustee. ‘The first allowance claimed 
is for costs and expenses, incurred by the trustee in certain suits, 
which he commenced in the state courts, under the local attach- 
ments in those suits, which had been assigned to him by Foster upon 
the general assignment. He failed in those suits, for the very rea- 
son, that the assignment was adjudged to be a nullity. And cer- 
tainly, there is no ground to assert, that against the plaintiff he has 
any claim to be remunerated out of the property, attached by him 
in the present suit, to reimburse himself for expenses, which, so far 
as the plaintiff is concerned, were tortious and injurious to him. 
It has been said, that the assignment, although void as to debts due 
to other creditors, was good at the common law, as to other debts 
due to the trustee. But this was not made a ground of defence in 
the state court ; and this court has no right to overhaul or reéxam- 
ine the judgment rendered in those suits by the state court. It 
must here be treated as valid and conclusive against all right in the 
trustee to maintain it. 

No objection is made by the defendant to the allowance of the 
costs and expenses incurred by the trustee under, or in virtue 
of the general assignment, before the plaintiff’s attachment. It 
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does not appear to me, that he has a right to any costs or expenses, 
subsequently incurred under or in virtue thereof. ‘They were not 
authorized by the plaintiff; and it does not follow, that they were 
for his benefit. But if they were, I am not aware, that after notice 
of the attachment, the trustee had any right to incur any costs or 
expenses on account of the plaintiff. 

As to the supposed debt, due to the plaintiff on a note, stated in 
the answer, it is admitted in the evidence, that it is a mere indemnity 
or security for an outstanding claim against him, which may have 
been paid. And it is now admitted at the bar, that this claim has i 
been paid; and therefore the note has ceased to have any farther ie 











} validity. In point of law the debt is extinguished. Carter must ae 
, therefore be adjudged as trustee for the full sum collected by him , 





and in his hands at the time of the plaintiff’s attachment, viz.: for 
the sum of 1127, deducting only the costs and expenses incurred 
by him in the collection before said attachment, and such a sum, as 
he is entitled to be allowed in the present suit for his costs as 
trustee. 








District Court of the United States, Massachusetts District, Feb- 
ruary, 1843. In Admiralty. 







Ciaprp v. YOUNG, AND OTHERS. 


In a libel for collision, the respondents, who are not creditors, are not in a position 
to question the validity of the title in the libellant, on the ground, that the con- 







veyance to the liellant was made for the purpose of defeating creditors. i 
In a collision between two vessels, where it appears that one of them had neg- ‘e :- 
lected an ordinary and proper measure of prevention, the burthen is on her to ts 






show that the collision was not owing to her neglect, but would have equally 
happened, ifshe had performed her duty. 

The schooner Eddington went into Provincetown harbor in a gale of wind. After F 
coming to anchor, she was driven from her moorings towards the flats, where ra 
she was brought up by her small anchor, and lay head to the wind. In this } 
position, she was run foul of in the night time by another vessel, the Lion, 

having no person on board. Held, that the owners of the Lion had omitted a 4 

reasonable and ordinary measure of security, and that the collision was to be : 

attributed to their neglect, notwithstanding a usage at Provincetown to leave 
vessels, owned in that place and manned by persons residing there, at anchor in 
the harbor without any person on board. 















Spracve J. Thisis a libel by the owner of a schooner called the 
Eddington against the owners of a schooner called Lion, for dam- 
age by collision. The first question is whether the libellant was 
owner of the Eddington. He has produced the usual muniments 
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of title, a bill of sale, and an enrolment in his own name. It is in- 
sisted, that the sale was without consideration, and for the purpose 
of defeating the creditors of Chandler Clapp, the former owner, 
But the respondents are not his creditors and are not in a position 
to raise that question. If Chandler Clapp chose to give the vessel] 
to the libellant, it was no concern of the respondents, the sale 
would be good as to them as well as between the parties. 

The next question is, whether there was any collision between 
those two vessels. On the morning of the third of October, Ls 41, 
the Eddington went into Provincetown harbor as a place of refuge, 
as a gale had then commenced. She came to anchor but was sub- 
sequently driven from her moorings to the flats or near them, 
where she was brought up by her small anchor, and lay head to 
the wind. In this position she was run foul of in the night by some 
vessel having no person on board. Was that vessel the Lion? 
The master, mate, and a seaman by the name of Brennan testify that 
they were on board the Eddington and saw the vessel which came 
in contact with her, and when she was cleared from her, and kept 
sight of that vessel until she had drifted ashore; and the captain 
and Brennan testify, that on the next day they went on board the 
same vessel, and that it was the Lion. ‘They all three testily to 
certain distinctive marks of the vessel which came in collision with 
them, as to some of which ihey concur, and others are stated by 
one or two, but not by all And it is shown not only by the testi- 
mony of the captain and Brennan, but by Howard, the mate of the 
Lion, that these marks belonged to that vessel, and there is no 
proof that they belonged to any other; and they were such that 
it cannot be supposed that any other vessel would bear, some of 
them being descriptive of injuries received. The Lion is proved 
to have been a pink-sterned schooner of about sixty or seventy tons, 
which had previously during the same night drifted against the 
Tarquin, where she received considerable injury, and among other 
things, her larboard bulwarks were carried away, and her anchors 
were left, one on board, and the other under the Tarquin, both her 
cables having been cut by one of the crew of the latter vessel. 
The vessel which drifted against the Eddington came broadside on, 
the bowsprit of the Eddington going between her masts, and it is 
testified by one at least on board of the Eddington, that her waist 
was cut down. Now it is testified by Howard, the mate of the 
Lion, that when he went on board of her the next day she had her 
bulwarks on both sides knocked down nearly to the mainmast, 
which is most satisfactorily accounted for; if after the larboard 
bulwarks were carried away by the ‘Tarquin, as testified by Jefler- 
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- son, she drifted broadside upon the Eddington, and there carried 
e away her starboard bulwarks. ‘There were several other marks 
2 testified to by those on board the Eddington which it is not neces- 
n sary toenumerate. It is sufficient to say that if they were in fact 
| seen at the time of the collision they identify the Lion beyond any 
e rational doubt. But it is insisted that such was the darkness of 
the night that it is impossible that those on board the Eddington 

a should have seen what they testily they saw, or kept sight of the i 
‘ vessel until she reached the shore, nearly or quite half a mile dis- a 
My tant. Six witnesses have been produced by the respondents, who Lg. 
= testily strongly to this impossibility ; while six other witnesses have Es 
, been produced by the libellant, who testify that it was practicable } ( 
0 to see as stated by those on board the Eddington. Now, it is to be i 
e observed, in the first place, that these last, three in number testify ie 
? allirmatively and positively, that they did see certain things, and 
t that of the six witnesses in behalf of the respondents, five were on + 
C land, while the other six witnesses produced by the libellant were i 
t on board six ditlerent vessels in the harbor, and testify that the 4 
1 foaming and combing of the sea was such that a person could sce if 
C better on the water than on the land, and they state certain things 
) which they themselves saw and did. We cannot be certain that 4 
l those on shore speak of the same point of time as those on board 
y the Eddington, and we may well suppose that there was some 2 
. variation in the degrees of light and darkness during the night, and 
> q as the moon was only three days from the full, L do not think it is 
) shown to be incredible that the witnesses for the libellant should 
t have seen what they aflirm. 4 
f It is further contended, that from the position of the two vessels 
and the direction of the wind, it was impossible that they should 
' have come together ; and a number of witnesses have expressed 
this opinion. But it is to be observed, 
. 1. ‘That some of them at least, seem to refer to the position of 
: the Eddington the morning after the gale, which was a considerable 
distance, and by the plan ofiered by the respondents, nearly a 

quarter of a mile from the edge of the flats where the collision is 
; alleged to have taken place. 
: 2. Some if not all assume, that the Lion went in a straight line, “4 
by a dead drift as it was expressed, from the place of her moorings -* 
; to the point where she was found alter the gale, which is founded 

on the supposition that the wind was all the time in one direction, 
: whereas Cowan, one of the witnesses for the respondent, testifies 
| that the wind changed about eleven o’clock to the north, and 


other witnesses aiso speak of a change of the wind. Now it ap- 
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pears, that the Lion dragged her anchors from the place of her 
moorings until she came in contact with the ‘Tarquin, when her 
cables were cut and her anchors left. As there was no one on 
board the Lion, we cannot know how long she was in drifting, 
how often she brought up while her anchors were ahead, or how 
near she may have been to the ‘Tarquin when she last brought up. 
She remained in collision with the Tarquin about half an hour. | 
am not aware that the relative positions of the ‘Tarquin and the 
Eddington have been stated, or that any witness has expressed an 
opinion that a vessel could not have been carried from the ‘Tarquin 
to the Eddington. If the ‘Tarquin was north of the Eddington, and 
the Lion parted from the Tarquin after the wind had come to the 
north, as testified by Cowan, there would be no improbability in 
her striking the Eddington, and being afterward carried in a south- 
erly direction to the point where she was found next morning. 

3. Other witnesses who saw the position of the two vessels and 
had every opportunity to know the state of the wind, express the 
opinion that they did come in collision. 

4. What other vessel could it have been that run foul of the Ed- 
dington? ‘The captain of that vessel, before he left Provincetown, 
and soon after the occurrence, charged it upon the Lion, and said 
he should claim compensation. ‘The attention of the respondents 
was early called to this subject ; and yet in all their testimony, they 
have presented but one ground of probability that it was some 
other vessel, and that is, that other vessels were found alter the 
gale lying nearer to the Eddington. It so happens, that all those 
vessels, as appears by the testimony of Cowan, a witness for the re- 
spondents, who, from the proximity of his residence, seems to have 
had the best means of knowledge, were strangers with their crews 
on board. ‘The only two that are named, are the Vestal and the 
Amanda. Martin Stoddard also testifies, that the Vestal had a 
crew on board ; and Charles Bruce testifies, that he was on board 
the Amanda, that she came in collision with no other vessel, and 
that there was no vessel on shore nearer to the Eddington than the 
Lion, excepting his own. It also appears, that the Vestal had a 
square stern. It has already been stated that there was no person 
on board the vessel which came in contact with the Eddington; and 
the captain, mate, and Brennan testify that she had a pink stern. 
It has been contended, that these three witnesses are not entitled 
to belief. As to the captain, although his general character is 
shown to be good, yet from the character of the conveyance of the 
vessel to his brother, the libellant, and the bias that he may be un- 
der as master or agent of his brother, if indeed he have not a pecu- 
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niary interest, I think reliance should not be placed upon his testi- 
mony when in conflict with that of disinterested witnesses, or in 
matters of opinion. 

But against the mate and Brennan no such objections exist. It 
is indeed suggested that the latter expects to go to sea again with 
the captain, but the mate was discharged immediately after a gale, 
for a cause, as appears by the log book, which would be far from 
conciliating his favor, and there is no reason to suppose that he has 
any partiality whatever, either for the captain or the libellant. On 
the whole, I do not think there is any substantial reason to doubt 
that it was the Lion which came in collision with the Eddington. 
It has been suggested that the Eddington was in fault in not having 
let go both anchors, in the first instance, and in keeping her yards 
and topmasts aloft. ‘This however, has not been much urged, and 
I do not think that the evidence shows it to be blameworthy. 

The most important and the most diflicult question still remains, 
Is the collision to be attributed to negligence on the part of the 
Lion? ‘The only neglect alleged is the leaving her alone when it 
was seen that a gale was coming on, with from thirty to fifty ves- 
sels at anchor in the harbor. Notw ithstanding the wide div ersity 
of opinion among the witnesses, I am fully satisfied, from testi- 
mony, that a vessel is rendered more safe from collision by having 
some person on board. But this is by no means decisive ; for it 
has been well contended by the counsel for the respondents, that 
the owners were not bound to take extraordinary measures of pre- 

caution, however conducive to safety. ‘The question is, whether 
they have omitted a reasonable and ordinary measure of sec urity. 
Now I think it appears by various maritime codes, adopte “d by dif-' 
ferent nations, in different ages, to have been the opinion of those 
who have legislated upon the subject, that a vessel ought not to be 
left without some person on board, and this is strongly indicative of 
the general sense of the maritime world. ‘The evidence in this 
case, derived from numerous witnesses who have had much expe- 
rience as mariners in all kinds of vessels, satisfactorily proves, that 
as a general rule, some person ought to be left on board a vessel 
while lying at anchor in a harbor, especially when a gale is coming 
on, and that the omission to do so is a neglect of duty. But it is 
also fully proved to have been for a long time the established usage 
at Provincetown, to leave vessels, owned in that place, and manned 
by persons residing there, at anchor in the harbor without.any per- 
son on board ; and that this usage prevails at all times, whether a 
gale is coming on or not, and embraces not only fishermen and 
small craft, but coasters and other vessels there owned; some of 


eal’ 


> 


VE eR nly EO FE RE ee Oe 3 





116 RECENT AMERICAN DECISIONS. 


them being as large as two hundred tons burthen. Some evidence 
has been introduced to prove that a similar usage prevails in other 
places in Massachusetts. But it is to be remarked, that all those 
named, excepting Cape Ann, are tide harbors ; and that the testi- 
mony comes only from occasional visiters, and not from the resi- 
dents of any of those places and is by no means satisfactory as to 
the generality of the usage, and its extent or limitations, and espe- 
cially whether it prevails when a gale is foreseen. ‘That it is ma- 
terial that the witnesses should have spoken to this point is appa- 
rent from the testimony of witnesses from ‘Truro, which lies on the 
harbor of Provincetown, by which it appears, that although they 
adopt the usage of their neighbors in fair weather, yet when a gale 
is seen to be approaching, some persons are put on board their ves- 
sels for greater security. ‘The usage, therefore, which is to cover 
the present case, is not shown to exist except among the inhabi- 
tants of Provincetown. 

It is proved, that the usage was followed in the present case. 
Howard, the mate of the Lion, testifies that seeing a gale coming 
on, he and the captain went on board of her and Tet go a second 
anchor and moored her in the usual manner. It has been urged 
with much force by the counsel for the respondents; 1. ‘That all 
the ordinary and usual precautions were adopted, and that they 
were not bound to extraordinary and unusual measures; and 2. 
That the fact that such a usage had been adopted and universally 
practised upon by the peopie of Provincetown, known to be pru- 
dent, sagacious and eeonomical, is conclusive evidence that it is 
safe and proper. As to the last point, it may be observed in_thie 


. : ; Sd , ' e 
first place, that the practice of the people of ‘Trufo is evidence on 


the other hand that it is not safe and proper to leave vessels alone 
when a gale is foreseen; and in the next place that the usage is 
not adepted by the people of Provincetown for its salety, or be- 
cause there is less danger of vessels striking adrift or coming in 


collision in that than in other harbors, but for their own conve:, 
nience, their vessels being generally small and employed in the fish- 


eries, are much in the harbor, and very often with little or no la- 
ding on board ; and the oilicers and crew having their families and 
homes at Provincetown, the convenience of the practice to thein 
outweighs its hazards; and therefore they have been content to 
adopt it with the mutual understanding that when accidents occur 
each one shall bear the damage occasioned to his own vessel by 
drifting or collision. ‘This may be all very well as among them- 
selves, but the question is whether a stranger vesse! not assenting to 
the usage, or participating in its benefits, shall be subjected to 
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its hazards. It is to be borne in mind that this is not a case of con- 
tract, where a party having made an agreement with reference to 
a known usage, thereby assents to and adopts it. ‘The harbor of 
Provincetown, as part of the great highway, is equally open to all 
vessels of the United States, and much resorted to as a place of 
safety, by strangers, and oftentimes by those laden with valuable 
cargoes. The libellant’s vessel did not enter it by the indulgence 
of the people of Provincetown, but used its waters as a matter of 
right, independent of their consent. When it is said that all the 
usual and ordinary precautions were adopted, the truth of the pro- 
position depends on the standard to which reference is had. — If re- 
ferred to the practice of the inhabitants of Provincetown it is true, 
but with reference to the general maritime practice it is not true. 
The question then is, whether a person who has adopted the usage 
of a village of about 2200 inhabitants in contravention of the prac- 
. tice of all the rest of the maritime world, can be correctly said to 
have adopted all the usual and ordinary precautions? Is it not ap- 
parent that the inhabitants of Provincetown have habitually viola- 
ted a general rule for safety adopted by mariners, and the defence 
of the respondents is, that they have only participated in this viola- 
tion. When the libellant entered the harbor of Provincetown, 
he was bound only by the general maritime rules and usages, and 
he had aright to rely upon their observance by others using the 
same public waters. 
__It has been further contended, that even if there was negligence 
in leaving the Lion without any person on board, yet the injury to 
the Eddington was not occasioned thereby. Now I think that when 
it is shown, thaffa collision has taken place between two vessels, 
and that one of them had neglected an ordinary and proper mea- 
stre of prevention, the burthen at least, is on her to show that the 
collision was not owing to her neglect, but would have equally 
happened if she had performed her duty. 

This burden the respondents have assumed and insist that such 
was the extreme darkness of the night and violence of the gale, 
that human efforts would have been vain, that no sail could have 
been set nor the course of the vessel in any manner changed, and 
that if it could, a vessel could not have been seen far enough to 
avoid striking her. 

I have already stated that after examination and comparison of 
the mass of conflicting evidence, I am satisfied that upon the water 
a vessel could have been seen at some distance, and far enough to 
be avoided by any vessel which could be sheered. As to the pos- 
sibility of changing the course of a vessel, opposite opinions have 
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been strongly expressed by different witnesses ; but I am relieved 
from the necessity of settling the pretensions of conflicting theories, 
by the fact that some vessels were sheered so as to avoid others. 

I refer particularly to the testimony of Joseph Barnes, who was 
master of the Panther, who states that his vessel went ashore when 
the gale was the heaviest ; that several vessels lay to leeward of his, 
he slipped his cable and “run through the fleet before the wind ;” 
that he had a jib set, “ sheered through the other vessels very well, 
passed several, and run ashore safe.” And Martin Stoddard, mas- 
ter of the Gentile, who, after stating that he slipped his cable and 
hoisted the jib up, proceeds to say: ‘ Our vessel swung off before 
the wind —I took the helm with one other man and steered her 
ashore by sheering one way and another to clear her of vessels. 
When we hoisted the jib up it burst, but it held until we swung off 
before the wind.” Charles Bruce, master of the Amanda, testi- 
fies, that he sheered his vessel ; and to this we may add the success 
of Jefferson in disengaging the Lion from the ‘Tarquin. ‘These are 
pregnant facts, and they stand wholly uncontroverted. ‘There is no 
evidence that any one attempted to sheer his vessel without soine 
SuCcCeSS, 

Upon the best consideration which I have been able to bestow 
upon this case, | am of opinion that the defence is not sustained, 
and that the decree must be in favor of the libellant. 

It has been stated that a decision adverse to the local usage, 
which has been relied upon, will subject the people of Province- 
town to great inconvenience. If so, it is a consequence much to 
be regretted, but cannot vary the duty of the court. 


Benjamin R. Curtis for the libellant. 
F. C. Loring and C. W. Loring for the respondents. 


JOHNSON AND oTHERS v. CertTAIN Goons. 


Salvage: The salvors were allowed one half of the property saved, and the costs 
and expenses out of the other half. 


Spracve J. This is a libel for salvage; the only question is the 
amount that shall be allowed. It is a case of derelict. The gen- 
eral rule is to allow one half, but this rule is not inflexible. It 
seemed to me, on a former hearing, that considering the merit of 
the service and the amount of property, that the general rule should 
be so far departed from as to allow the salvors one half and the 
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costs and expenses out of the other half, and a decree was made 
accordingly. Since that, a claim exceeding four hundred dollars 
has been made by the government for duties, and the salvors now 
contend, that the whole amount of this claim should be taken out 
of the other half, and this on two grounds. (1.) ‘That it is but 
carrying out the spirit of the former decree, and (2) that independ- 
ent of that decree it would be just and proper. ‘The former de- 
cree was made with distinct reference to the costs and expenses 
then incurred. ‘Their amount was taken into view; no suggestion 
was made that any claim for duties existed, and it is not to be in- 
ferred that had such claim been known, a decree would have 
passed wholly exonerating the libellants therefrom. 

The question now before the Court must, therefore, be decided 
independently of the former decree. ‘The brig Gem sailed from 
Provincetown fitted for a whaling voyage of twelve months. After 
being out between two and three months, she fell in with the wreck 
of the schooner Barr, on a coral reef in the Gulf of Mexico, and, 
with considerable labor and some peril, saved from her a quantity 
of merchandise, which they immediately carried to Provincetown, 
and the same have been sold for 33,851. The only question of 
fact, which has been much contested at the bar, is, whether the brig 
returned and broke up her voyage solely for the purpose of saving 
these goods. ‘That she did in fact return is not denied; but that it 
was solely for this purpose seems to be negatived rather than 
proved by the testimony of the salvors themselves, who are per- 
mitted in such cases, from necessity, to be witnesses in their own 
behalf. ‘Two of them have deposed in this case. One of them 
says, that the voyage was not utterly abandoned for the purpose of 
saving these goods, and the other in answer to that inquiry says, 
that he does not know. 

Considering the desperate condition of the property which was 
saved, which in all probability must have been totally lost but for 
the timely exertions of the salvors, and that there was some peril 
in rendering those services and considerable labor ; and consider- 
ing the value of the brig and the amount of property saved, I am 
satisfied with the former decree so far as related to the costs and 
expenses, but I. think that the duties ought to be charged upon the 
whole property, and should not be thrown wholly upon the half 
belonging to the claimants. A decree will be entered accordingly. 





Theophilus Parsons, for the libellants. 
William Gray, for the claimants. 
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RECENT AMERICAN DECISIONS. 


Court of Common Pleas, Massachusetts, April Term, 1843, ai 
Dedham. 


ComMMONWEALTH v. BLODGETT AND OTHERS. 


The soldiers of independent governments, who, in authorized military enter- 


prises, enter, by command of their superior oflicers, a foreign country, for pus 
poses of violence, are not responsible to the municipal tribunals of that coun- 


try. 

The States of this Union are not such independent governments; and the as- 
sumption by one state, where a domestic insurrection had taken place, of 
tortious acts done by its soldiers in another state, will not constitute a defence 
for those soldiers, at their trial before the civil tribunals of the latter. 

But a strong necessity would be a good defence ; and the circumstances of the 
surrection may be given in evidence at the trial to show such necessity. 


Tue defendants, Blodgett, Hendrick and Briggs had been in- 
dicted under the Revised Statutes, ch. 125, sec. 20, and were now 
tried before A//en J. for torcibly carrying William 'T. Olney and four 
others, out of this state to imprisonment in Rhode Island. ‘The 
latter belonged to a body of armed men, who, during the recent 
domestic insurrection in Rhode Island, placed themselves under 
the command of 'Thomas W. Dorr—the former, the defendants, 
Were troops in the service of the state. 

Huntington, District Attorney for the Northern District, con- 
ducted the prosecution. &. Choate, of Boston, and J. Richardson, 
of Dedham, appeared for the defendants. John Whipple, of Prov- 
idence represented the state of Rhode Island. 

‘The evidence for the prosecution was designed, mainly, to prove 
the fact of the seizure and removal charged in the indictment. 
The cross-examination of the commonwealth’s witnesses had for its 
object to show that as much moderation was used as was possible 
in a military enterprise. 

Choate, in his opening address, placed the merits of his defence 
on the same ground with those in The People v. Alevander Me- 
Leod, (1 Hill's R. 377); that soldiers, obeying their superior ofli- 
cers, in military enterprises authorized or approved by their gov- 
ernment, are not responsible to the municipal tribunals of a foreign 
state, whose territory they may have entered ; that this is true not 
only in the case of independent governments, but still more in that 
of contederated states, who are bound to protect each other from 
** domestic violence ;” that if such state is in arms lawfully, and 
not in violation of the constitution of the United States, for the 


purpose of suppressing domestic violence, and in execution of that 
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purpose directs her soldiers to enter a neighboring state in pursuit 
of rebels or insurrectionists, or to resist and disperse them, those 
soldiers are bound to obey, and are not responsible to the munici- 
pal tribunals of the state which they thus enter. Rhode Island 
was in this position, and had represented it to the national gov- 
ernment in the manner directed by the constitution of the United 
States. ‘Thus it became the duty of Massachusetts to support 
Rhode Island in the war, or at least not to interpose any extreme 
doctrine of territorial immunity ; and the troops of Rhode Island, 
in crossing her borders, had entered the territory — not of neutrals, 
but of quasi allies. He also argued that the statute under which 
the defendants were indicted was intended to prevent the kidnap- 
ping of negroes, and the pursuit of minor offenders within our ter- 
ritory ; and that it was inapplicable to the case of those who, in a 
military enterprise, had entered it under the command of their law- 
ful government. 

Evidence was then offered on the part of the defendants to 
show, that the acts charged against them were authorized and rati- 
fied by the government of Rhode Island. 


Auten J. said, in reply to a question from the district attorney, 
that he should hold the point contended for in the defence, that the 
soldiers were personally irresponsible, to be law in the case of inde- 
pendent governments, but not in that of the states of this union ; 
because the constitution of the United States provides, that no 


citizen shall be restrained in life or liberty, but by due process of 


law ; that therefore, the constitution being paramount, a command 
by the government of Rhode Island to her citizens like the one set 
up in the present case, was a command to violate that constitution ; 
and therefore not binding on them; and therefore, if obeyed, could 
not excuse the acts done. In his view of the law, (which must be 
construed reasonably,) cases might arise of necessity so urgent as 
to excuse the passing from one state into another for purposes of 
violence. For example, if a person, (and much more if a com- 
pany,) standing on the borders of one state should commence a 
discharge of musketry upon men in a house in an adjoining state, 
the latter miglit lawfully cross the boundary line to pursue and dis- 
able the former. In this view of the law he should admit evidence 
to prove the necessity of the present case. 

Under this ruling the counsel for the defendants went into a his- 
tory of the war in Rhode Island, in order to show that the alleged 
seizure and removal were acts of necessity. And after the closing 
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122 RECENT AMERICAN DECISIONS. 


arguments, the court charged the jury in conformity with the pre- 
ceding ruling. 

The jury, after consulting several hours, being unable to agree, 
were discharged without having rendered a verdict. 





Richmond Superior Court, Georgia. January Term, 1842. In 
Equity. 


GarRDNER, ADMINISTRATOR OF Spann, v. Cumminc anp Picaqver, 
Executors or Fox. 


Bill for Account and Relief. Verdict for the Complainant. 


The court will not hear a motion for a new trial at the next term after judgment 
is rendered, if the judgment was entered and recorded, unless there was some 
action of the court to stay the proceedings, although the counsel gave notice of 
the application and the grounds. 

When, during the existence of a partnership, one of the partners dies, the statute 
of limitations does not commence running in favor of the surviving partner, 
until there is an administration on the estate of the deceased partner. 

A surviving partner is entitled to the control of the partnership effects, for the 
payment of debts, and for the residue, he is responsible, not to the widow or 
children of the deceased partner, with whom there is no privity, but to the 
executor or administrator, who alone can demand his part of the partnership 
effects, afier the payment of debts. 

In such case, the equitable bar is analogous to the statute of limitations, and does 
not commence running until there is an administration. 

After a lapse of twenty years it will not be presumed from the mere receipt of the 
register of probate for bis fees, that there was an administration on an intes- 
tate's estate, when the records, which appear tu have been well preserved, fur- 
nish no evidence that administration was granted. 

Under an allegation of a bill in chancery, by the administrator of a deceased part- 
ner against the executor of the surviving partner, ‘‘ that the surviving partner 
us2d the copartnership funds in merchandizing,”’ his books are admissible in 
evidence to show the profits he made. 

A surviving partner is liable to the representative of his deceased partner for a 
moiety of the profits of the copartnership effects used in trade; or if he 
employs them and makes interest, fur the interest on his share, deducting 
necessary expenses. 

The affidavit of a juror in a civil case, cannot be received to show what transpired 
in the jury room, for the purpose of impeaching a verdict returned by him under 
oath, aud to which he must have assented. 





Digest of English Cases. 


COMMON 


LAW. 


[Selections from 2 Gale & Davison, Part 4; 4 Scott’s New Reports, Part 4; 10 
Meeson & Welsby, Parts 2 and 3; 2 Dowling’s Practice Cases (New Series), Parts 
land 2; 1 Carrington and Marshman, Part 3.) 


ACTION ON THE CASE. 

(For weakening supports of Plain- 
tiffs house — Custom of London to erect 
hoarding — Arlitration.) At the trial 
of a cause the verdict was taken for the 
plaintiff, ‘* subject to the award, order, 
arbitrament, final end and determina- 
tion,”’ of a legal arbitrator, who was 
authorized to award the verdict to be 
entered for the plaintiff or defendant, or 
a nonsuit to be entered, as he should 
think fit, and who was directed, ‘‘ at the 
request of either party to state any point 
of law upon the face of his award for 
the opinion of the Court: ’’ Held, that 
it was not necessary for him to decide 
as to amount of the damages to be finally 
recovered, and to direct how judgment 
should be entered up; but that having 
disposed of all the issues separately, and 
having assessed damages separately in 
respect to each subject-matter of com- 
plaint stated in the declaration, and hav- 
ing at the request of both parties raised 
questions for the opinion of the Court, 
his award was good. 

The declaration alleged that the plain- 
tiff was possessed of a house, and that 
the defendant was also possessed of a 
house next adjoining to that of the 
plaintiff, and that the defendant, con- 
triving to injure the plaintiff, by his 
agents and workmen, behaved and con- 
ducted himself so carelessly, negligent- 
ly, and improperly in pulling down the 
said house of the defendant, that by and 
through the carelessness, &c. of the 
defendant, &c., and in neglecting to use 
due and proper precaution in that be- 
half, divers large quantities of bricks, 
tiles, &c. fell from the said house of the 
defendant into and upon divers parts of 
the said house of the plaintiff, and upon 
and through divers windows and sky- 


lights of the plaintiff, and thereby, &c. : 
Held, that the declaration disclosed a 
sufficient cause of action, for that it 
complained not of a mere omission on 
the part of the defendant, but of his 
doing certain acts, by the negligent per- 
formance of which the plaintiff was in- 
jured. 

The plaintiff in his declaration com- 
plained, that he being possessed of a 
certain dwelling-house, and the defend- 
ant also being possessed of a certain 
other dwelling-house, next adjoining 
that of the plaintiff, the defendant pro- 
ceeded to pull down his said house for 
the purpose of rebuilding another house 
on the site thereof: and that the defend- 
ant, contriving, &c. by his workmen, 
&c. behaved and conducted himself so 
carelessly, negligently and improperly 
in and about digging and clearing the 
ground for the foundation of said house, 
so built on the site of his said first-men- 
tioned house, and in and about under- 
pinning the party wall between that 
house and the said house of the plain- 
tiff, &c. that by and through the care- 
lessness, &c. of the defendant and his 
agents, the said party wall, and all the 
walls, floors, beams, &c. of the said 
house of the plaintiff were greatly sunk, 
cracked, weakened and injured, &c. : 
Held, that the declaration disclosed a 
good cause of action, for that the de- 
fendant had no right to underpin the 
party wall either partially or wholly, 
unless that could be done without injury 
to the plaintiff's house, even although 
it might be doubtful whether the inter- 
ests of the parties were several, or 
whether they stood in the relation of 
tenants in common. 

The declaration stated that the plain- 
tiff and defendant were respectively pos- 
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sessed of houses next adjoining to each 
other in a street in the city of London, 
and that the defendant was purposing to 
pull down his said house, and to build 
another on the site thereof; and that 
preparatory thereto, he erected and 
placed a certain hoarding in front of his 
said house, in such manner that the said 
hoarding inclosed part of a public foot- 
way in front of the said houses of the 
plaintiff and defendant, and that the de- 
fendant afterwards pulled down his said 
house and erected another on the site 
thereof; yet the defendant, contriving, 
&ec. wrongfully, injuriously, and with- 
out any reasonable or probable cause, 
delayed the pulling down and rebuilding 
of the said house for an unreasonable 
long time,and on that account wrongtully 
&c. kept and continued the said hoard- 
ing so erected as afvresaid for a long 
and unreasonable time, to wit, &c. 
The defendant pleaded, as to so much 
of the declaration as related io the keep- 
ing and continuing the said hoarding so 
erected, that from time whereof, &c. 
there had been and then was within the 
city of London a certain ancient and 
laudable custom, &c. that if any person 
had occasion to erect or pull down any 
building near to any public way within 
the said city, and had occasion for that 
purpose to erect any hoarding in such 
manner as thereby to obstruct or inclose 
any part of any public way, and had 
applied to the lord mayor of the said 
city fur his license to erect, place and 
continue the same, such lord mayor had 
full power and authority to authorize, 
license and permit, &c. such person to 
erect such hoarding for such purpose as 
aforesaid, of such dimensions, and in 
such manner, and for such time as he 
thought proper for such purpose ; and 
the person so applying for and obtaining 
such license hath been used and accus- 
tomed of right to erect such hoarding, 
&c., except so far as such custom hath 
been affected by 57 Geo. 3, c. 29 (the 
Paving Act.) The plea then went on 
to justify under the custom, alleging the 
license of the lord mayor and the sur- 
veyor of pavements to have been duly 
obtained. Replication, protesting the 
custom, and alleging that the defendant 
of his own wrong, and without the resi- 
due of the cause in the plea mentioned, 
committed the grievances. The issue 
having been found for the defendant, 
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upon a motion to enter judgment non 
obstante veredicto, held, that the custom 
alleged was a reasonable custom : Held, 
also, that the plea was supported by 
the production of licenses from the lord 
mayor for the time being, (who gave 
liberty for the erection of a hoard sixty- 
two feet in length, and projecting four 
feet from the premises about to be pulled 
down, to continue four weeks, provided 
the license of the surveyor of pavements 
should also be obtained) and of the sur- 
veyor of pavements, ‘‘ to erect and con- 
tinue four hoards in manner and from 
the time above-mentioned,’’ and that 
the hoard which was to be erected was 
sufficiently identified in the latter to be 
the same referred to in the former ]i- 
cense. Bradbee v. Governors of Christ's 


Hospital, 2D, P. C. (N. 8S.) 164. 


CONTRACT OF SALE. 

(Implied warranty — Contracts ex- 
ecuted and executory.) Assumpsit. The 
declaration stated that heretofore, to 
wit, on the 29th September, 1840, in 
consideration that plaintiff, at the re- 
quest of defendant, had bought of de- 
fendant a certain horse ata certain price, 
to wit, 30/., the defendant promised 
plaintiff that the horse was sound and 
free from vice: Held, in arrest of judg- 
ment, that the promise appeared to have 
been made in respect of a preedent exe- 
cuted consideration ; that it must be 
taken to have been an express promise ; 
that no such promise on such a consider- 
ation though executed at request, could 
extend beyond the promise which the 
law would imply while the consideration 
was executory ; that at the time of sale 
the only implied promise was to deliver 
the horse on request, and that after the 
sale, therefore, there was no considera- 
tion for the subsequent express promise 
of warranty. (Cro. Jac. 196; 5 M. & 
W. 241; 1 B. & Adol. 950; 11 Ad. 
& E. 438; 1 Man. & G. 166.) Ros- 
corlav. Thomas, 2G. & D. 508. 

2. (Property when it vests in con- 
signee — Action against carrier.) Goods 
exceeding 10/. in price were verbally 
ordered of plaintiff; no particular mode 
of carriage was specified, nor was there 
any evidence of any particular course of 
dealing between the plaintiff and ven- 
dee. The plaintiff afterwards forwarded 
the goods by the defendant, who was a 
common carrier; the goods were lust 














while in defendant’s custody: Held, 
that the plaintiff was the proper party 
to bring an action for the loss of the 
goods, the property therein not having 
passed to the vendee. (1 M. & Rob. 
223; 3 Campb. 528.) Coates v. Chap- 
lin, 2G. & D. 552. 


CORPORATION. 

Trespass lies against corporation. (1. 
G. & D. 457; 16 East, 6.) Maund v. 
Monmouthshire and Staffordshire Canal 
Company, 2 D. P. C. (N. S.) 113. 


DECEIT. 

( Case for, when maintainable — Fraud- 
ulent representation, what amounts to.) 
A collateral statement made at the time 
of entering into a contract, but not em- 
bodied in it, must, in order to invalidate 
the contract on the grotind of its being 
a fraudulent statement, be shown not 
only to have been false, but to have been 
known to be so by the party making it, 
and that the other party was thereby 
induced to enter into the contract. (Per 
Parke, B., and Alderson, B.; Lord 
Abinger, C. B., dissentiente.) 

A cargo of coffee was sold by a bro- 
ker, for H., P. & Co. Liverpool ; and 
the words ** invoiced to the sellers as of 
first shipping quality,’’ were introduced 
into the bought and sold notes. At the 
same time the invoice was shown to the 
buyers, which stated the cargo to be 
shipped by H., Brothers & Co., con- 
signed by H., P. & Co., for sale on 
account and risk of whom it may con- 
cern — 3150 bags ** first shipping quali- 
ty.” H., Brothers & Co. were a branch 
house at Rio de Janeiro, composed of 
the same partners as the firm of H., P. 
& Co.: Held, in an action on the case 
against H , P. & Co. for deceit, that it 
was a proper question for the jury, 
whether the invoice imported that the 
coffee was invoiced to the defendants by 
distinct parties as the sellers thereof. 

Quere, whether the action ought not 
to have been brought upon the contract, 
instead of in tort. ° Moens v. Heyworth, 
10 M. & W. 147. 


DEMURRAGE. 

(Lay days, calculation of.) By a char- 
ter party made in London, upon a vessel 
for a voyage from London to Honduras 
and back to some port in the United 
Kingdom, 25 running days for every 
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100 tons of mahogany were to be allow- 
ed for loading the ship at Honduras, and 
15 days for discharging at the destined 
port in the United Kingdom : Held, that 
in the absence of any custom, Sundays 
were to be computed in the calculation 
of the lay days at the port of discharge. 

The ship arrived at Hull, the port of 
her destination, on the Ist of February, 
and was reported ; on the 2nd, she had 
entered the dock, and was given in 
charge of the dock officer, but did not 
get to the place of unloading till the 
4th, in consequence of the full state of 
the docks, the officer refusing to take 
her out of her turn; and the discharge 
was not completed till the 22d: Held, 
that the lay days were to be calculated 
from the period of her arrival in dock, 
and not at the place of unloading. (3 
Esp. 121.) Brown v. Johnson, 10 M. 
& W. 331. 


EJECTMENT. 

(Costs of previous ejectment.) Where 
successive ejectments are brought to 
recover the same property, but none of 
them have been tried, the Court will 
not stay the proceedings in a subsequent 
ejectment till the costs of the former 
actions be paid. (3 Bos. & P. 22, n.) 
Doe 4. Blackburn vy. Standish, 2 D. P. 
C. (N. S.) 26. 

2. (Costs of previous ejectments.) 
Where several actions of ejectment had 
been unsuccessfully brought to recover 
the same premises, and in a subsequent 
ejectment founded on the same title, 
possession was obtained of the premises 
as on a vacant possession, the Court 
compelled the lessor of the plaintiff to 
stay proceedings until the costs of the 
former ejectments were paid. Harvey d. 
Beal v. Baker, 2 D. P. C. (N. 8.) 75. 


EMBEZZLEMENT. 
The offence of embezzlement neces- 
sarily involves secrecy and concealment. 
If, therefore, instead of denying the ap- 
propriation of property, the servant, in 
rendering his account, admit the appro- 
priation, alleging a right in himself, 
however unfounded, or setting up an 
excuse, however frivolous, he cannot 
be convicted of embezzlement. Reg. v. 
Norman, 1 C. & M. 501. 


EVIDENCE. 
(Production of document ly witness.) 
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A witness, being sworn, and having 
then in Court a document in his posses- 
sion, is bound to produce it if required, 
though he have not received any sub- 
peena duces tecum, or notice to produce. 
Snelgrove v. Stevens, 1 ©. & M. 508. 


FALSE PRETENCES. 

The prisoner (being a married man) 
paid his addresses to the prosecutrix, 
and obtained a promise of marriage from 
her. which she afterwards refused to 
ratify; he then threatened her with an 
action, and by this means obtained 
money from her. On an indictment 
against him for obtaining money under 
false pretences, the pretences laid being, 
first, that he was unmarried ; secondly, 
that he was entitled to bring and main- 
tain an action azainst the prosecutrix 
for breach of promise of marriage : 
Held, that the latter was a sufficient 
false pretence within the statute, and 
that there was evidence on which to find 
the falsehood of both pretences. Regi- 
nav. Copeland, 1 C. & M. 516. 


FERRY. 

(Liability of ferryman for negligence 
in landing of goods — Evidence.) De- 
claration in case against the owners of 
a ferry stated, that the defendants were 
possessed of a ferry across the river 
Mersey from Woodside to Liverpool, 
and that the plaintiffs delivered to them 
certain goods, to wit, a phaéton, and 
certain jewelry and watches contained 
in it, to be by the defendants, for reward 
to them in that behalf, taken care of 
and carried in a certain steamboat from 
W vodside to Liverpool, and there landed 
for the plaintiffs; that the defendants 
accepted and received the said carriage 
so containing the said jewelry and 
watches from the plaintiffs, and it be- 
came their duty to take proper care of 
them while they remained in their cus- 
tody, and in and about the carriage, 
conveyance, and landing of the same 
as afuresaid. Breach, that the defend- 
ants took such bad care of the said car- 
riage, jewelry, and watches, and so 
negligently conducted themselves in and 
about the carriage, conveyance, and 
landing of the same, that they were in- 
jured. 

Plea, that the plaintiffs did not deliver 
to the defendants, nor did they accept 
and receive from the plaintiffs, the goods 
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in the declaration mentioned, to be by 
them carried and conveyed in the steam- 
boat from Woodside to Liverpool, and 
there landed for the plaintiffs, for 1e- 
ward to them in that behalf, modo et 
forma. 

Held, that a contract to carry and 
land the carriage and jewelry, as stated 
in the declaration, could not be implied 
from the mere character of the defend- 
ants as owners of the ferry. But that 
it was a question for the jury, whether 
there was in fact a contract between the 
parties, either express or implied from 
usage, to receive the carriage on board, 
and to land it again at the end of the 
transit across the river. 

It appeared that the plaintiff went on 
board the defendants’ steamboat, with 
his horse and carriage, paying the de- 
fendants’ charge for a ** light four- 
wheeled phaéton ;”’ that jewelry and 
watches of great value, which much 
increased its weight, were contained in 
a box under the seat ; and that he made 
no communication of that fact to the 
defendants. ‘The carriage was taken 
safely across the river, and on the arri- 
val of the boat at the pier-head at Liv- 
pool, two of the defendants’ servants 
put the carriage out upon the slip, and 
commenced drawing it up the slip to- 
wards the quay, but in doing so were 
overpowered by its weight, and it ran 
down into the river, whereby the jew- 
elry and watches were injured: Held, 
that the plaintiff’s right of action for 
this injury was not affected by his not 
having communicated the fact of the 
jewelry and watches being contained 
in the carriage ; held also, that it was 
a further question for the jury (suppos- 
ing a contract were established, ) wheth- 
er the landing was complete under the 
above circumstances. 

Held, also, that to rebut evidence of 
a usage to take on board and Jand the 
carriages of passengers, a notice stuck 
up at the doer of entrance for foot pas- 
sengers to the slip at Woodside, but 
not visible to those Who came with car- 
riages, nor shown to have been known 
to the plaintiff, — that the defendants 
did not undertake to load or discharge 
horses or carriages, and would not be 
responsible for loss or damage thereto, 
— was not admissible. Wadker v. Jack- 
son, 10 M. & W. 161. 














INFANT. 

(Contract of when binding.) Semble, 
a contract of hiring and service for 
wages is a contract beneficial to and 
binding on an infant, though it contain 
clauses for referring disputes to arbitra- 
tion, and for the imposition of forfeitures 
in case of neglect of duty, to be deduct- 
ed from the wages. (3 M. & Selw. 
497; 3 B. & Cr. 484.) Wood v. Fen- 
wick, 10 M, & W. 195. 


JURY. 

(What treating of jury avoids ver- 
dict.) Where two of the jury, during 
the progress of a trial which lasted two 
days, dined and slept at the house of the 
defendant on the evening of the first 
day, and consequently before the sum- 
ming up: Held, that this did not avoid 
a verdict found for the defendant. 

Held, also, that it was discretionary 
with the Court whether they would set 
aside the verdict and grant a new trial 
in such a case; and where the party 
making the application declared that he 
did not entertain any belief that the 
jurors, in giving their verdict, were in- 
fluenced by their visit, and there were 
no grounds for suspicion of unfairness, 
the Court refused to set aside the ver- 
dict. Morris v. Vivian, 10 M. & W. 
137 ;.2 D. P. C. (N. S.) 235. 


LANDLORD AND TENANT. 

(Right of tenant to dispute landlord's 
litle.) Payment of rent to, or even an 
express agreement with one who claims 
to be landlord, does not preclude the 
tenant from afterwards showing that the 
party claiming had no title, and that the 
payment or other acknowledgment was 
induced by misrepresentation or under 
mistake, the tenant not having been 
originally let into possession by the 
claimant. (4 Taunt. 720; 2 Bing. 10; 
3. Bing. 474; 11 Ad. & E. 307.) 
Claridge v. M’ Kenzie, 4 Scou, N. R. 
796. 

2. (Obligation to repair.) Where 
the tenant of a house undertakes by his 
agreement to keep it in as good repair 
as when he took it, fair wear and tear 
excepted, he is not entitled to quit upon 
its becoming uninhabitable fur want of 
other repairs during the term ; and the 
landlord is under no implied obligation 
to do any repairs insuch acase. Arden 
v. Pullen, 10 M. & W. 321. 
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LIMITATION, STATUTES OF, 

(Merchants’ Accounts — Part  pay- 
ment) The exception as to merchants’ 
accounts in the 3d section of the 21 Jae. 
1, c. 16, is confined to cases where an 
action of account would lie, or an ac- 
tion upon the case for not accounting. 
(8 M. & W. 769.) Mutual dealings 
between tradesmen, each selling goods 
to the other, do not bring the case with- 
in the exception, unless there be some 
agreement that the sales on the one 
side shall be set against those on the 
other, and the balance be made paya- 
ble. 

In order to make a delivery of goods 
within six years operative to take a case 
out of the Statute of Limitations, there 
must be some evidence of an agreement 
that such delivery shall be deemed 
equivalent to payment. (2C.M.& R. 
45.) Cottam v. Partridge, 4 Scou, N. 
R. 819. 


PARTNERSHIP. 

(Right of attorney to lind his partner 
by promissory note — Particulars of de- 
mand.) One partner of a firm of attor- 
neys has no authority to make a promis- 
sory note in the name of the firm, though 
for money delivered to him in the course 
of business, to be invested by the firm 
on mortgage. Quere, whether a note 
so given is evidence of an account stated 
by the firm with the payee. (7 B. & 
C. 635.) 

The particulars of the demand were, 
“this action is brought to recover the 
sum of, &c. due on the promissory note 
mentioned in the first count of the 
declaration ; above are the particulars of 
plaintiffs demand, for the recovery 
whereof she will aval herself of the 
whole or any part of the declaration.’’ 
Semble, the plaintiff is precluded from 
going into evidence on the count upon 
the account stated. Hedley v. Bain- 
bridge, 2G. & D. 483. See also Levy 
v. Pyne, 1 Car. & M. 453. 


PATENT. 

(Novelty — Specification.) In an ac- 
tion upon the case for an infringement 
of the patent for ‘‘ a new or improved 
process or manufacture of silk, and silk 
in combination with certain other fibrous 
substanees,’’ the declaration, setting 
out the letters-patent, allezed that the 
defendant, after the making of the said 
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letters-patent, and within the term of 
years therein mentioned, and within that 
part of the United Kingdom called Eng- 
land, unlawfully and without the license 
or consent, and against the will of the 
plaintiffs, made, used, and put in prac- 
tice the said invention: Held, that this 
was supported by evidence that the de- 
fendant gave an order in England for 
the making of the article by the plain- 
tiffs process, and that the order was 
executed and the goods received in Eng- 
land by the defendant. 

The second plea stated, that the 
plaintiffs were not the true and first in- 
ventors of the alleged new and improved 
process or manufacture, &c.; and the 
third, that the alleged invention was 
not new. By their specification, the 
plaintiffs declared the nature of their 
alleged invention to consist of eight sev- 
eral and distinct parts or heads; the 
sixth being, ‘*the application of their 
improved process to the throstle ma- 
chine on the principle of the long ratch, 
for the new and useful purpose of spin- 
ning silk waste;’’ and the seventh, 
‘* certain improvements effected by them 
in the throstle machine, by which its 
utility in spinning silk-waste was great- 
ly augmented.’’ After describing the 
old process of converting silk-waste into 
yarn, the specification proceeded to de- 
scribe the novel process by which the 
plaintiffs produced their new or improved 
manufacture, and referring to certain 
drawings, continued, ‘* the annexed 
drawing for the most part represent the 
well-known spinning frame called a 
throstle, on the principle of the long 
ratch, as employed in the spinning of 
flax ; which machine, combined with 
the improvements we have applied to it, 
we apply to the new and useful purpose 
of spinning silk-waste of long fibres, in 
combination of flax or wool ;’’ and the 
specification concluded thus—‘* We 
desire it to be understvod we disclaim 
those parts of the process of mechanism 
which were or may have been previous 
to the granting of our patent well known 
or in use for the same purposes ; but we 
restrict our claims to the eight several 
heads of invention mentioned in the 
early part of the specification, all of 
which we believe to be new and of great 
public utility: ’’ Held, that this was a 
claim either of a new invention, or a 
new combination of parts of the throstle 


DIGEST OF ENGLISH CASES. 





machine, and, the jury having found 
**that the invention was not new, but 
an improved process, not a new combi- 
nation,’’ that the defendant was entitled 
to the verdict upon these issues. 

The fifth plea, after setting out the 
specification, alleged that the plaintiffs 
did not within six calendar months next 
and immediately after the date of the 
letters-patent, inrol in chancery any in- 
strument in writing, under the hand and 
seal of the plaintiffs, or either of them, 
particularly describing and ascertaining 
the nature of the invention, and in what 
manner the same was to be performed, 
other than and except the instrument in 
that plea mentioned and set forth ; and 
then proceeded to allege that that in- 
strument did not particularly deseribe 
and ascertain the nature of the supposed 
invention, and in what manner the same 
was to be perfurmed. Issue being join- 
ed upon this allegation, and found for 
the plainuffs: Held, that it was not 
competent to the defendant to move in 
arrest of judgment, on the ground that 
the specification so set out was insufli- 
cient inlaw. Gibson v. Brand, 4 Scott, 


N. R. 844. 


PHYSICIAN. 
A physician cannot sue for his fees, 
for anything he has done as a physician, 
either in attending or in prescribing 
medicine for a patient; but if he acts as 
a surgeon, or in any other capacity than 
that of a physician, he may maintain an 
action for a compensation for what he 
has done, provided he can show that it 
was not done by him asa physician ; and 
the fact that he was nut paid fees at the 
times when he was consulted, is evi- 
dence to show that he was not acting as 
a physician, (1 C. & M. 277.) Little 
v. Oldaker, 1 C. & M. 370. 


PRINCIPAL AND AGENT. 

(Liability of principal for untrue rep- 
resentation of agent.) In an action on 
the case for a fraudulent representation 
of the value of a house, on a sale of the 
lease of it by the defendant to the plain- 
tiff, it appeared that the defendant em- 
ployed his attorney to put it in a course 
of being sold by auction. He described 
it to the plaintiff as being let for L00/. a 
year, clear of all rates and taxes, while 
in truth the defendant was to pay all 
rates and taxes. The attorney made 
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this statement bona fide believing it to 
be true; but the statement was not au- 
thorized by the defendant, nor had the 
defendant himself made any representa- 
tion on the subject. 

On this representation the plaintiff 
bought the house, paying a larger price 
than he would have done if he had 
known the fact that the defendant paid 
the rates and taxes. The Court of 
Queen's Bench held, that the plaintiff 
was entitled to recover the difference of 
value from the defendant, but their judg- 
ment has since been reversed on error 
in the Exchequer Chamber. (6 M. & 
W. 358.) Fuller v. Wilson, 2 G. & 
D, 460. 


STOPPAGE IN TRANSITU. 

( Transilus, when determined — Rescis- 
sion of contract by.) H. and Co., of 
Hull, having sold to W., of Mickley 
Mills, near Leeds, twenty mats of flax, 
they were, on the 10th of August, sent 
by railway to Leeds, and arrived at the 
defendants’ warehouse at Leeds, where 
it was the custom for the defendants to 
receive goods sent for W., and to give 
him notice of their arrival, and for him 
to send hiscarts for them. Onthe 16th 
of August, W. sent his cart and took 
away ten of the mats. On the 18th of 
August, H. and Co. sold to W. twenty 
other mats of flax, and a quantity of 
other goods. ‘The flax was sent by 
railway to Leeds, and arrived duly at 
the defendants’ warehouse ; the other 
goods were sent by sloop to Borough- 
bridge. On the arrival of this flax at 
the defendants’ warehouse, notice was 
given to W. by letter, which stated that 
unless the goods were sent for, they 
would remain there at warehouse rents. 
Oa the 23d of August, W. sent his cart 
and took away ten of the latter mats, 
and left there ten of the mats last sent, 
and ten of the former. On the 8th of 
September, W. having become insolv- 
ent, the goods which had been shipped 
for Boroughbridge were stopped in 
transitu at Hull ; and on the same day 
the ten mats of flax of the second parcel 
were also stopped at Leeds by i. and 
Co. On the LIlth of September the 
sheriff entered, and seized all the flax 
in the defendants’ warehouse sent by H. 
and Co., under an execution against W. 
On the 15th of September there was 
also a stoppage by i. and Co. of the 
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remaining ten mats of the first parcel. 
It was found by the jury at the trial, 
that the parties contemplated that the 
goods were to be used for the purpose 
of manufacture at Mickley Mills: Held, 
under the above circumstances, that the 
transitus was at an end on the arrival of 
the goods at the defendants’ warehouse. 

Held, also, that the stoppage of the 
goods which had been shipped to go to 
Boroughbridge had not the effect of 
revesting the property in the parcel of 
flax which had been sent to the defend- 
ants’ warehouse at Leeds, although 
comprised in one joint contract with the 
other goods. 

Semble, (Lord Abinger, C. B. dis- 
sentiente,) that the effect of a stoppage 
in transitu is not to rescind the contract, 
but only to replace the vendor in the 
same position as if he had not parted 
with the possession of the goods. 

Held, that, at all events, the vendor 
had no right to retake that part which 
had arrived at its journey’send. Went- 
worth vy. Outhwaite, 10 M. & W. 436. 


TENDER. 

(When conditional.) An agent of 
the defendant went to the plaintiff and 
offered him 47. ** in full discharge of his 
account; °’ the plaintiff refused it on 
the ground that the sum was not suffi- 
cieut, but made no objection as to the 
terms of the offer: Held, that the ten- 
der was good. (1 Ad. & E.(N.S.), 
409; 8 M. & W.298.) Bully. Parker, 
2D. P.C. (N.S.) 345. 


TROVER. 

(Evidence of conversion.) A_ bailiff 
seized the goods of the plaintiff under a 
fi. fa. against a third person, and depos- 
ited them in an outbuilding of an inn, 
with the assent of the innkeeper. 

The innkeeper’s wife assisted him in 
the management of his business. Ona 
demand being made to her to deliver up 
the goods, she said she had seen the 
attorney of the plaintiff in the original 
suit, that he told her not to bother herself 
about them, he would see her harmless, 
and that she would not give them up: 
Held, in an action of trover against the 
innkeeper and wife, in which was al- 
leged a conversion by her to her hus- 
band’s use, that this refusal was evidence 
of a conversion by her.  Catleral v. 


Kenyon, 2G. & D, 545. 
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DEED. 


ACKNOWLEDGMENT OF 

If the acknowledgment of a deed be 
taken by a grantee and certified by him 
as a magistrate, it is but a void ac- 
knowledgment, leaving the deed opera- 


tive between the parties. Beaman v. 


Whitney, 413. 


ACTION. 

If a person sells goods belonging to 
another without authority, and receives 
the proceeds of the sale in money, he 
holds this money to the use of the 
owner of the goods, who may maintain 
an action for money had and received 
therefor. Higgins v. Brown, 332. 

2. And if the owner of the goods 
makes his claim for the money, and it 
is by mutual arrangement deposited in 
the hands of a stakeholder to await a 
decision in regard to the right of prop- 
erty, and the seller of the goods afier- 
wards persuades the stakeholder to de- 
liver the money to him, without the 
consent or privity of the other party, 
he must be considered as having waived 
the benefit of the arrangement, and be- 
comes at once without demand answer- 
able to the owner of the goods for the 
money for which they were sold. Jo. 


ADMINISTRATOR. 

Where the cause of action existed 
against the deceased, the executor or 
administrator may make himself liable 
by a written promise to pay, founded 
on sufficient consideration ; and in such 
case the action should be brought 
ayainst him in hisown right. Davts v. 
French, 21. 

2. A promise from the executor or 
administrator, as such, to pay a debt 
due from the deceased, may be alleged 
in an action brought against him as 
executor or administrator, and then the 
judgment should be de bonis testatoris. 
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3. The executor or administrator can 
create no debt against the estate of the 
deceased. Th. 

4. If an administrator, undera license 
from Court to sell real estate for the 
payment of debts, sells and conveys 
land for an entire sum of money for the 
whole tract sold, exceeding in amount 
the sum he was authorized to taise, 
such sale is void. Wakefield v. Camp- 
bell, 393. 


ATTORNEY AT LAW. 

In a suit against an attorney for 
negligence, it is sufficient proof that he 
was employed, to show that he acted 
and was recognised on the records of 
the Court as acting as such. Small- 
wood v. Norton, 83. 

2. An attorney charged with the col- 
lection of a demand, having procured 
an attachment to be made of the debtor's 
property, which was replevied from the 
possession of the officer making the at- 
tachment, is bound to actas such in the 
defence of the replevin suit, and is 
responsible if he is guiky of negligence 
in the defence. J. 

3. He cannot relieve himself from 
responsibility by the employment or 
substitution of other counsel. Jb. 

4. If the plaintiff in replevin becomes 
nonsuit, itis the duty of the counsel for 
the defendant, for the omission of which 
they are responsible, to move for judg- 
ment for a return of the property re- 
plevied, and that the writ be placed on 
file, that the record may be properly 
made up. Id. 

5. Without such judgment, a failure 
to return would not be a breach of the 
bond. Jb. 

6. In a suit against an attorney for 
negligence in not moving for a return 
of property replevied in a suit in which 
the plaintiff in replevin had become 
nonsuit, and that the writ should be 



















placed on file, it is not competent for 
him to show, in reduction of damages, 
that the plaintiff in replevin was the 
real owner of the property replevied. 
Ib. 

7. The attorney of the plaintiff with- 
out any special authority therefor may 
approve of the receipt taken by the 
officer for personal property attached 
by him, and thereby relieve him from 
his obligation to retain and produce the 
property, that it may be taken in exe- 
cution. Jenney v. Delesdernicer, 183. 

8. He may elect and control the 
remedy, and all the proceedings arising 
out of and connected with it, but he 
cannot release or discharge the cause 
of action, without receiving payment. 
Ih. 

9. Though the attorney may conduct 
so indisereetly, negligently or igno- 
rantly, or may so abuse his trust as to 
be answerable to his client in damages, 
such conduct is not to prejudice the 
officer, who is entitled to regard him as 
the agent of his client in all the con- 
tingencies which may arise in the pro- 
secution, and all the processes adopted 
to secure or collect the debt entrusted 
tohisecare. J). 

10. Payment of a debt by the judg- 
ment debtor to an officer having an ex- 
ecution against him in force, discharges 
the debtor; but proof of such payment 
to the officer does not raise a liability 
on the part of the attorney to pay the 
debt to the creditor. The officer must 
have paid the money to the attorney 
befure such liability is raised against 
him. Wilson v. Russ, 421. 

11. An attorney is bound to execute 
business in his profession entrusted to 
his care with a reasonable degree of 
care, skill and despatch. If the client 
be injured by the gross fault, negli- 
gence, or ignorance of the attorney, 
the attorney is liable. But if he act 
with good faith, to the best of his 
skill, and with an ordinary degree of 
attention, he is not responsible for the 
loss of demands left with him for col- 
lection. Id, 


BILLS OF EXCHANGE AND PROMISSORY 
NOTES. 

The indorsement by the holder of a 
note ** good to J. L., or order, without 
notice,’’ does not dispense with demand 
on the maker; nor can such indorse- 
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ment be considered as a guaranty. 
Lane v. Steward, 98. 

2. When a note thus negotiated ap- 
pears by indorsement to have been par- 
ually paid on the day of its maturity, 
such indorsement authorizes the con- 
clusion of due presentment. Jh. 

3. Parol evidence is admissible when 
there is a written contract of indourse- 
ment to prove a waiver of demand. J, 

4. A waiver of demand on the 
maker is sufficiently established by 
proof that the indorser, at the time of 
the indorsement of the note, said that 
if the maker did not pay the note when 
it became due, he would; and that 
after it became due, he told the holder 
that if he would commence a_ suit 
against the maker and could not collect 
it, he would pay it. Jd. 

5. The indorser of a note is not dis- 
charged by the holder's releasing the 
property of the maker attached, and 
taking a statute bond, though done at 
the solicitation of the maker and for a 
valuable consideration. J. 

6. Neither is he discharged by the 
refusal of the holder to receive from 
the maker a conveyance of sufficient 
real estate as security, and give day of 
payment. Jd. 

7. A sale of a promissory note at 
a greater discount than legal interest, 
does not make the transaction usutieus. 
Lb. , 

8. A demand upon the maker of a 
note, in order to charge an indorser 
must be satisfactorily proved ty have 
been made on the day when the note 
falls due. Rolinson v. Blen, 109. 

9. The declaration of the holder of a 
note to the indorser, that he has called 
on the maker the day the note became 
due, and that he refused to make pay- 
ment thereof, is net evidence for him of 
such fact, although it was not denied 
by such indorser. Th. 

10. Bills of exchange payable out of 
the State, are to be considered as 
foreign bills, and the ordinary notarial 
certificate is evidence of demand and 
notice. Warren v. Coombs, 139. 

11. Damages on a protested draft, 
cannot be recovered against the drawer 
or indorser, when the principal has 
been paid by a levy of an execution 
recovered in a suitin favor of the holder 
against the acceptor. Jb. 

12. In a suit against the indorser on 






















SS ee ed Re tt REE OR eons Fite ee 
~ wn = a4 





























132 


bills of exchange in which usurious in- 
terest has been reserved, but which 
have been paid by a levy on the real 
estate of the acceptor, the defendant is 
not entitled to costs. Jé. 

13..1f the indorser of a note has 
changed his place of residence between 
the making of the note and the matu- 
rity of the same, the holder is bound to 
ascertain the new residence of the in- 
dorser, to which notice of non-payment 
should be sent, or to use all reasonable 
efforts to ascectain where itis. Barker 
v. Clark, 156. 

14. Inquiries in such case are to be 
made at the former place of residence 
of the indorser; and those inquiries, 
and the answers thereto, are facts to be 
Jaid before a jury to prove diligence in 
the holder. Jd. 

15. H. transmitted a draft to G., his 
creditor, for collection, with a request 
that when paid, the proceeds should be 
passed to his credit. G. indursed the 
same and procured it to be discounted, 
and passed the proceeds to the credit 
of H. The draft was protested for 


non-payment, though the acceptor was 
in funds and would have paid the same 


on presentment, but the notary was 
unable to find his residence ; G. took up 
the same as indorser, at the bank at 
which it had been discounted, paying 
costs of protest and damage ; i was 
held, that he was entitled to recover the 
same of H. Gvodnow v. Howe, 164. 

16. A creditor receiving a draft for 
collection and negotiating the same, 
and passing the proceeds thereof to the 
credit of his debtor, is not thereby con- 
cluded, unless chargeable with negli- 
gence or want of fidelity in endeavoring 
to collect the same. 6. 

17. The indorsee of a draft before 
maturity in payment of a preéxisting 
debt, is to be regarded as a bona fide 
holder, and is not subject to any exist- 
ing equities between the parties to the 
bill. Norton v. Waite, 175. 

18. The possession of a bill of ex- 
change by one who negotiates the 
same, is presumptive evidence of his 
ownership of it. Lowney v. Perham, 
235. 

19. The holder of a_ bill, though 
others may have an interest in the 
same, may maintain a suit on it in his 
own name with the consent of the par- 
ties interested. Jd, 
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20. Where an agreement was ep- 
tered into between the holder of a draft 
in suit and the aceepter; that the ac- 
ceptor was to be defaulted at the then 
next term of the Court, in which the 
action was pending, and if a stipulated 
sum should be paid before such term, 
the cause was tu be continued one term 
more for judgment, and if the sum was 
not paid, then judgment was to be ren- 
dered on the default; and the action 
against the indorser was to be con- 
tinued — it was held: — 

That the first clause of the agree- 
ment, by which the acceptor was to be 
defaulted, would enable the plaintiff 
svoner to obtain judgment, and could 
not be considered as giving time. Th, 

21. That the further agreement for a 
continuance on payments being made as 
stipulated, was a conditional contract 
to give time—and:— Jb. 

22. That a conditional agreement 
not performed, to give time to the ac- 
ceptor on his payment of part, does 
not discharge the drawer or indorser. 
Tb. 

23. Where the third day of grace 
falls on the Lord’s day, by the Statute 
of 1824, ¢. 272, the maker of a promis- 
sory note is entitled to a grace of two 
days only ; and in such ease, a present- 
ment for payment on the Lord's day, is 
made too late to charge the indorser. 
Homes v. Smith, 264. 

24. Afier a note is written and 
signed by one promisor, the attestation 
generally, when he was not present, 
by a subscribing witness, on seeing 
another promisor affix his signature, 
if done through inadvertency, and not 
designed to have any injurious effect, 
does not impair the liability of the first 
promisor. Rollins v. Bartlett, 319. 

25. Where a note was made by one 
as principal, and others as sureties, 
payable to a person from whom it was 
then expected that money might be 
received therefor, but who declined to 
furnish it, and the sureties consented 
that the note might be passed to any 
one who would advance the money, it 
is available against them for the benefit 
of such person, in an action in the name 
of the payee with his assent. Sfarrett 
v. Barber, 457. 

26. Where property is put into the 
hands of the payee of a note by the 
principal promisor as collateral security 











therefor, it is received by him under an 
implied obligation to account for the 
preceeds. And whatever expense is 
necessarily incurred by him in asserting 
his title, or in rendering it available, is 
a fair charge upon the property, and 
the balance only is to be applied to 
what is due. Jd. 

27. And if in a suit in relation to 
such property by the payee of the note, 
he calls the principal promisor as a wit- 
ness, and releases him from the war- 
ranty of title to the property, implied 
in the bill of sale, such release does not 
discharge the principal or sureties. Jd. 


COLLECTOR OF TAXES. 

It is no defence to a suit on a col- 
lector’s bond, that the assessment pre- 
paratory to issuing the tax list and the 
warrant accompanying the same, were 
not signed by the assessors. Aedlar v. 
Savage, 199. 

2. The collector is bound to obey a 
warrant in due form, and issuing from 
the assessors, though they may not 
have complied with every requisition of 
law anterior to issuing it. Jd. 

3. In the absence of proof, the Court 
will presume that the tax list and the 
warrant for collection were duly signed 
by the assessors. Ih. 

4. A collector of taxes, having acted 
in that capacity and given a bond, is 
estopped to cuntest the legality of his 
election. Jb. 


CONTRACT. 

On a contract for the delivery of 
specifie articles, which are ponderous 
or cumbrous, when it is not designated 
in the contract and there is nothing in 
the condition and situation of the par- 
ties to determine the place of delivery, 
it is the privilege of the creditor to 
name a reasonable and suitable one. 
Howard v. Miner, 325. 

2. And if the debtor be desirous of 
paying, he should request the creditor 
to appoint it, or deliver to him in person 
ata proper place. Jb. 

3. The debtor, however, is not 
obliged to follow the creditor out of the 
state or country to do this. A rea- 
sonable effort to ascertain his residence, 
and give him the notice, will be sufli- 
cient. Th, 

4. If the creditor, being notified, re- 
fuses or neglects to appoint, or avoids 
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and prevents the notice, the debtor may 
appoint a place, and deliver the articles 
there. Jh. 

5. When the intention of the parties 
as to the place of delivery can be col- 
lected from the contract and the cir- 
cumstances proved in relation to it, the 
delivery should be made at such place, 
although it may not be precisely in the 
condition named in the contraet. JA, 

6. In a contract for the performance 
of personal manual labor for a stipulated 
time, requiring strength and health, it 
must be understood to be subject to 
the implied condition, that strength and 
health remain. An actual inability to 
perform the labor, arising from  sick- 
ness, at the commencement of the time, 
although it may not continue during 
the whole term contracted for, excuses 
performance. Dickey v. Linscott, 453. 


COVENANT. 

A suit for the breach of the cove- 
nant for quiet enjoyment, cannot be main- 
tained without proof of an actual evie- 
tion. Boothby v. Hathaway. 251. 

2. If the covenant of seizin in a deed 
of warranty is broken, and thereby the 
title wholly fails, the law restores to 
the purchaser the consideration paid, 
with interest; but in this, as in other 
covenants usual in deeds for the con- 
veyance of real estate, if there exist 
facts and circumstances which would 
render the application of the rule in- 
equitable, they are to be taken into 
consideration by a jury in estimating 
the damages. Baxter v. Bradbury, 
260. 

3. If the covenant of seizin is broken, 
but in virtue of the covenant of war- 
ranty in the same deed, which was also 
taken to assure to the purchaser the 
subject matter of the conveyance, he 
has obtained that seizin, he cannot 
retain the seizin of the land, and be 
allowed besides to recover back the 
conswleration paid for it. Jd. 

4. If the granter by deed of warranty 
had nothing in the estate at the time of 
the conveyence, but acquires a title 
afterwards, this title enures to the 
grantee immediately by way of estop- 
pel; and he cannot elect to reject the 
title, and recover the consideration 
money paid in an action for breach of 
the covenant of seizin, but is entitled to 
merely nominal damages where no 
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interruption of the possession has taken 
place, and to the damages actually sus- 
tained where there has. J. 

5. The estoppel, being part of the 
title, may be given in evidence without 
being pleaded. Jd. 

6. In an action for the breach of this 
covenant, which does not assure the 
paramount title, if there be an actual 
seizin, it is immaterial whether it be 
defeasible or indefeasible. Jd. 


DOWER. 

An adverse occupation of the prem- 
ises in which dower is claimed, for 
more than twenty years during the life 
of the husband, will not bar the rights 
of the widow. Durham v. Angier, 
242. 

2. The statute of limitations does not 
begin to run against her right to claim 
dower, until after the death of her hus- 
band. It is never regarded as opera- 
tive upon a remainder man or rever- 
sioner during the existence of the par- 
ticular estate. Jd. 

3. A release of dower by the wife 
will not be presumed from long con- 
tinued occupation of the premises, 


where such occupation is adverse to 


the husband. Jd. 
EQUITY. 

Where one H. purchased a tract of 
land of F., in payment of which he gave 
his notes and a mortgage of the prem- 
ises purchased ; and then sold the same 
to one C. who procured the notes of B., 
secured by a mortgage of the same 
tract, with which he paid H. in part for 
the land by him so purchased, without 
disclosing the fact that B. had no title 
to the same; and H. exchanged those 
notes and mortgage with F. for his 
own notes and mortgage, without dis- 
closing the above facts; it seems that 
the Court would enjoin C, from setting 
up his title against that conveyed by B. 
Felch v. Hooper, 159. 

2. The widow being entitled to a 
distributive share of the personal estate 
of her husband, is not a competent wit- 
ness in a bill brought to establish the 
validity of a mortgage by which certain 
notes belonging to his estate, are se- 
cured. Jb. 

3. The answer of one co-defendant 
is not evidence against another. Jd, 

4. The executor or administrator is 
@ necessary party to a bill brought to 
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enforce a mortgage securing notes due 
to the estate. J. 

5. Where the objection of want of 
proper parties was not taken at the 
hearing, the Court may order the case 
to stand over on terms, with liberty for 
the party to amend by adding new 
parties. Jd. 

6. It is a well settled rule in equity 
that twenty years’ possession by the 
mortgagee or his assignees, without an 
acknowledgment of a subsisting mort- 
gage, operates as a bar to the right of 
redemption, unless the mortgagor can 
bring himself within the proviso in the 
statute of limitations. Phillips v. Sin- 
clair, 269. 

7. The rule, that parol testimony is 
not to be admitted to vary an instru- 
ment in writing, prevails as well in 
equity as atlaw. But courts of equity 
admit of an exception to it, where 
a mistake is alleged; and if clearly 
proved or admitted, they will give 
relief. Peterson v. Grover, 363. 

8. Ifa mistake be made in a deed of 
land, according to the rules of equity, 
it should be reformed, and the mistake 
corrected, so as to make the deed read 
as it should have done. Jd. 

9. It is also a rule, that he who seeks 
equity should do equity. But this rule 
does not extend so far, as to make one 
who had committed a mistake, respon- 
sible for all the remote consequences, 
which may arise out of its leading 
others to commit errors by placing con- 
fidence in its accuracy, instead of ex- 
amining for themseives. Jd. 

10. Where one of the parties was 
stricken out of a bill in equity by 
amendment, and afterwards released all 
his interest in the subject matter of the 
bill to the other plaintiffs, who were 
then minors, and the guardian of the 
minors accepted the release, t¢ was held, 
that such person was a competent wit- 
ness. Han/y v. Sprague, 431. 

11. If a person receives land to hold 
in trust for another, if he intends to hold 
the property and disclaim the trust, itis 
a fraud upon him for whose use it was 
received, from the effect of which a 
court of equity will grant relief. Jd. 

12. And if the trustee convey the 
land to another, who does not pay an 
adequate consideration therefor, if the 
latter be not equally liable, he has no 
pretension to retain more than is neces- 
sary for his own indemnity. 0. 
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A TreaTIse oN THE LAW OF PRIVATE 
Corporations AcGrecate. By Jo- 
sep K. ANGELL and Samvuen Ames. 
Second edition. Revised, corrected and 
enlarged. Boston: Charles C, Lit- 
tle and James Brown, 1843. 


The first edition of this work was pub- 
lished in 1832, in the shape of a mod- 
erate sized book of 500 pages. Since 
that time some 200 volumes of Ameri- 
can law have been produced, each con- 
taining one or more cases relating to 
corporations. Half as many more vol- 
umes of English Reports have in the 
same time also illuminated unexplored 
corners of this department of legal 
science. Most of these cases have been 
cited in the work before us, and hence 
the second edition, ** revised, corrected, 
and en/arged *’ appears in the imposing 
form of a royal octavo of 700 pages. 

The authors have displayed much in- 
dusiry and research in relation to their 
subject, but we think they would have 
done the profession more acceptable ser- 
vice had they contracted this edition to 
half its size. The common commenda- 
tion of a new book is new matter and 
more matter. In puffs, notices and re- 
views, the number of pages is announ- 
ced as if the chief merit of a work con- 
sisted rather in its magnitude than the 
quality of its contents. This ‘* neie- 
ty,” as Carlyle calls it, is a grievous 
evil, especially in. publications on law, 
unnecessarily increasing not only the 
price of the work but the labor of investi- 
gating it. One of the chief faults we 
have to find with the present new work 
is its useless bulk. The law of corpora- 
tions is chiefly local. The statutes of 
each state, and especially the charter of 
each corporate body, furnish most of the 
texts from which the legal discourses up- 


on this subject are usually made. Hence 
much of the reported law on corporations 
is not peculiar to them, but falls appro- 
priately under other and more general 
heads, as for instance, those relating to 
the construction of statutes, the rules of 
evidence, &c. The decisions of one 
state court upon any branch of the law, 
but particularly on this, have little bear- 
ing upon similar questions in another, 
and are useful rather to the gen- 
eral and scientific student than to the 
practising lawyer, even when arranged 
with the labor and system of Mr. Hil- 
liard’s digest on real estate. In this 
work, however, citations upon all points 
are indiscriminately made from all the 
reports as illustrating universal law, and 
tend rather to confuse than assist the 
judgment. The work is therefore in 
our opinion entirely too extended for a 
treatise, aud not half enough so for a 
digest. 

We think, too, that we perceive mani- 
fest traces of hasty examination in some 
of the topics noticed, causing inaccura- 
cies which should not be found in so 
elaborate and expeusive a work. As 
for instance, ‘‘ it may be considered well 
settled that a corporation may exist in 
this country by prescription,”’ page 45. 
Neither of the two cases cited in support 
of this broad position sustains it in the 
least. In Dillingham v. Snow (5 Mass. 
547,) where, from the regular evidence, 
it appeared that no act of incorporation 
could be found, the defendants were per- 
mitted to give secondary evidence that 
there was such an act and to prove their 
corporate power by reputation which 
widely differs from prescription. In the 
other ease cited, Stockbridge v. Stock 
bridge (12 M. R. 400,) parol evidence 
was admitted to prove the existence and 
loss of a record.’’ (p. 414.) Whatever 
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may be the law elsewhere, these cases 
do not prove thata corporation can exist 
by prescription in Massachusetts ; nor, 
if the doctrine were recognised here 
could it be considered as ‘‘ well settled 
throughout the country.”” The point 
is not practically of much importance, 
but the looseness exhibited in stating 
it diminishes confidence in the book. 

Upon page 334, it is observed, that 
‘*it was expressly decided in 1806, in 
Massachusetts, that an aggregate cor- 
poration cannot be summoned as trus- 
tee under the statute of February 28th, 
1795,’’ but no notice is taken of the 
statute 1832, ¢. 164, which rendered all 
corporations liable to the process, and 
which has ever since been the law in 
this state. How it is in other states the 
book does not inform us. 

Should another edition be called for, 
we hope the authors will either alter 
and enlarge it to a complete digest 
of cases touching corporations or else 
so contract it, which would be much 
better, to present a lucid view 
of general principles universally ac- 
knowledged. Upon the whole, how- 
ever, itis well executed and although 


as 


not ranking amongst the first class of 


legal treatises, is yet calculated to assist 
the investigations of the profession, 


CHARGE DELIVERED BY Jupce Harrine- 
TroN TO THE Granp JurY AT THE 
OPENING OF THE CourT or GENERAL 
Sessions oF THE State or Deta- 
ware. Spring Sessions, 1843. Pub- 
lished by the Grand Jury, Wilmington, 
(Del.) 


We learn from this charge, that Dela- 
ware has a population of 78,000 persons, 
of whom 58,500 are whites — about 17,- 

900 free Llacks, and 2,600 slaves. That 
during the last ten years there have 
been only three hundred and sixteen 
indictments, one hunded and sixty-four 
trials, and one hundred and ten convic- 
tions of white persons in ali the state ; 
and two hundred and seventy indict- 
ments, two hundred and twenty-nine 
trials and one hundred and sixty-three 
convictions of blacks for crimes of the 
grade of felony —** that is, eleven white 
persons per annum, and sixteen blacks 
convicted of offences above mnisdemean- 
ors.”’ ‘The author considers these facts 
as very remarkable and as placing the 
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efficacy of the criminal code in Delaware 
beyond adoubt. The punishments used 
there are ‘‘ fine and imprisonment for 
misdemeanors ; fine, imprisonment, cor- 
poral punishment and badges of infamy.’ 
-— some or all of them — for felonies, and 
sale of blacks to servitude.’’ This sys- 
tem is styled in the charge, mild and 
merciful; is contrasted with the pre- 
vailing mode of penitentiary punish- 
ments with no little complacency, and 
extolled if not as a new discovery in 
criminal legislation, at least as very 
much surpassing any modern invention. 

People in this section of the country 
will be surprised to learn, that whipping 
on the bare back both males and females, 
with stripes ** well laid on,’’ not exceed- 
ing sixty, delicately termed ** corporal 
punishment,”’ is worthy of such high 
commendation. They will be more sur- 
prised by the statistics brought to sup- 
port this extraordinary discovery, and 
amused, if not convinced by the inge- 
nuity displayed in using them. 

We need hardly express our dissent 
from the conclusions of the learned 
judge, as few persons who read our 
magazine would advocate this barbarous 
and long exploded torture. ‘That it has 
proved efficacious in Delaware we much 
doubt, and ascribe the paucity of felonies 
there rather to the comparative poverty 
and agricultural simplicity of the people, 
which offer slight inducements to rogues, 
than to the enlightened wisdom of the 
criminal code, or even to the certainty 
of retributive justice. 

-If the population of this state, about 
three quarters that of Boston, were 
crowded into the limits of a city and 
flogging there produced the same won- 
derful results, there would be more 
reason to commend it, than at present 


1 In certain cases of larceny, forgery and 
some other crimes, the convict is sentenced 
to weor for a term of time a Roman T, or F, 
&c., four inches long and one inch wide ot 
scarlet color on the back of his outside gar- 
ment! Should he be detected during the 
term of his sentence without this “badge of 
infumy,” be is liable to be flogged with 
twenty lashes and to be fined. Perhaps this 
disgraceful dress, resembling the foolscap 
used at some schools — drives the rogues out 
of Delaware. According to the Judge's rea- 
soning we might purge the United States by 
a general adoption of this whimsical punish- 
ment. The pillory is also extensively used 
in Delaware. 














exists. The facts must be very striking 
and the argument more than merely 
plausible to induce men to adopt the 
conclusions of Judge Harrington. His 
results, so opposed to the almost unani- 
mous opinion of the civilized world, that 
the lash instead of reforming, degrades, 
hardens and brutalizes the victim of it, 
ought to be supported on a very wide 
basis of facts and by close and demon- 
strative reasoning. Even then if this 
little state, with its population of thirty- 
five souls to a square mile, be taken as 
the standard of comparison, the old 
fashioned system, as practised there, 
could be considered as proved beneficial 
only for Delaware and could hardly 
justify the assertion that all the rest of 
the world is mistaken. Certainly, be- 
fore systems pervading elsewhere, in- 
troduced by benevolence after long and 
patient study of human nature, and pre- 
sumed to have stood the test of long 
experience, could reasonably be de- 
nounced as cruel, and their own pro- 
claimed as ‘* not only the most efficacious 
and useful but the most merciful and 
humane,’’ common candor and a moder- 
ate share of modesty would produce 
some appearance of extensive and mi- 
nute investigation of the facts bearing 
on the case. Yet the assertions of the 
learned author are founded solely upon 
a comparison of Delaware with Phila- 
delphia, Baltimore and Frederic County, 
and his astounding discovery is announc- 
ed as settled beyond doubt to be true, 
because this comparison is as fourteen 
to one in favor of his state! The 
Judge, like Hudibras, is a great rea- 


soner — 

“In Logic a great critic, 
Profoundly skilled in analytic ; 
He could distinguish and divide 
A hair ’twixt south and south-west side ; 
On either side he could dispute, 
Confute, change sides, and still confute; 
He’d undertake to prove by torce 
Of argument a mare’s no horse ; 
He'd prove a buzzard is no fowl, 
And that a lord may be an ow! ; 
A calf an alderman, a goose a justice, 
Aud rooks committee men and trustees.” 


We are not inclined to enter into 
elaborate investigation of statistical facts 
to show, that the world is not quite so 
mistaken as it is made to appear in this 
pamphlet. We will only recommend it 
as an amusing specimen of ingenious 
sophistry and of the boldness with which 
well-established principles can be at- 
tacked in defence of a favorite theory. 
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Tue Lawyer; HIs CHARACTER AND 
Rute or Hoty Lire. Arrer tHe 
MANNER OF Georce Hersert’s 
Country Parson. By Eowarp 0’ 
Brien. Barrister at Law. Philadel- 
phia: Carey & Hart. 1843. 


We had already read this work in the 
neat edition in which it originally ap- 
peared in London, when we met with 
the American reprint, in a pamphlet 
form, at the price of 25 cents. So 
small a price may seem to set the seal 
of humble merit upon this very valuable 
book ; and the manner in which it has 
been hawked about, from office to office, 
among the profession whose character 
it illustrates, is not calculated to inte- 
rest in it those who have not time to 
read beyond the titlepage or introduc- 
tion. We shall be sufficiently happy, 
if the few words which our space allows 
us to say with regard to it, should save 
it from the bad odor which it has ac- 
quired from the infragrant hands of im- 
pertinent haberdashers. 

The author, it seems, was a member 
of the Irish bar ; he was born in 1808, 
and died in 1840. This work is a post- 
humous publicdtion. It is written with 
sincerity and earnestness. It is the 
work of a conscientious man. As such, 
it is entitled to the serious attention of 
all who read it; for who ean be in- 
different to the utterance of the convic- 
tions of an honest soul? ‘To be inte- 
rested in one’s theme is the surest way 
to interest readers. It is stated in the 
titlepage, that the work is * after the 
manner of George Herbert’s Country 
Parson.”” The author has adopted the 
manner — he has cast his work in the 
same external mould — but he has not 
imitated the graces as successfully as 
the fourm. He has evidently read much 
in that golden school of English litera- 
ture, in which he finds his model, but 
he has not drawn fresh inspiration from 
their life-giving pages. He is famil- 
iar with the language of Hooker and 
Jeremy Taylor; but their spirit has 
not entered his soul. He knows these 
writers, but his mind does not seem to 
be imbued by them ; he possesses them 
all, but is not possessed by them. Per- 
haps, therefore, it was a mistake in the 
author to adopt a form which invites 
comparison with the majestic figures of 
another age. It would have been bet- 
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ter if he had expressed his views in the 
manner of our own times, in a style 
simple, clear and didactic. It may be, 
however, that the novelty of his man- 
ner will attract more attention than 
could have been expected from a series 
of mere essays on professional conduct. 

The work is divided into thirty-eight 
chapters. In the Appendix are pub- 
lished extracts from the opinions of wri- 
ters of eminent name, and of orators, in 
illustration of the views expressed in 
the text. These extracts are very in- 
teresting, and certainly do not yield in 
value to the pages to which they are 
appended. They are an important tnci- 
dent to the work ; and we are very glad 
in this case to be able to apply the max- 
im of the bar, omne principale trahit in 
se accessiorium. 

The views inculeated by the author 
are calculated to elevate the character 
and life of the lawyer. They teach the 
beauty of truth, of sincerity, of devotion 
to duty, of holiness. Nor are they con- 
fined to teachings of a general nature ; 
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they descend into details of professional 
conduct. ‘*The lawyer examining a 
witness,’’ is a chapter that has a prac- 
tical interest, as much in our country as 
in England or Ireland. The important 
question, whether a lawyer is justified 
under any circumstances in advocating 
a cause which he knows to be founded 
in falsehood cr injustice, is considered 
with instructive fulness. Here, as on 
all other questions, the author shows his 
own high standard of moral excellence. 
The chapter entitled “the lawyer in 
vacation,’’ would alone show, if this 
were not apparent from the titlepage 
and the name of the author, that the 
work is not of American origin. That 
sweet word, vacation, never comes to 
charm professional life in our country. 
Writing, as we do now, under the swel- 
tering heats of July, the sun seeming to 
vie with the dog-star in its rage, we 
can refresh ourselves by the “ bare imag- 
ination’’ only of the repose which at 
this season is the happy lot of our breth- 
ren of Westminster Hall. 


’ 
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A Compendium of Mercantile Law. 
By John William Smith, of the Inner 
Tempie, Esq., Barrister at Law. Third 


edition, with considerable additions. 
8vo. 

Woodfall’s Practical Treatise on the 
Law of Landlord and Tenant; witha 
full Collection of Precedents and Forms 
of Procedure. Entirely remodelled and 

reatly enlarged. By S. B. Harrison, 
on The fifth edition, by F. L. Wol- 
laston, Esq., of the Middle Temple, 
Barrister at Law. Royal 8vo. 

A Digest and Index, with Chronolo- 
gical Tables, of all the Statutes from 
Magna Charta to the end of the Present 
Session. Part the Second. By George 
Crabb, Esq., of the Inner Temple, Bar- 
rister at Law. Royal 8vo. 

Commentaries on the Law of Bills of 
Exchange, Foreign and Inland, as ad- 
ministered in England and America; 
with occasional Illustrations from the 
Commercial Law of the Nations of Con- 
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tinental Europe. By Joseph Story, 
LL. D., one of the Justices of the Su- 
preme Court of the United States, aud 
Dane Professor of Law in Harvard Uni- 
versity. Royal 8vo. 

The Law of Nisi Prius: comprising 
the Declarations and other Pleadings in 
Personal Actions, and the Evidence ne- 
cessary to support them. By John 
Frederick Archbold, Esq., Barrister at 
Law. 12mo. 

The Study of the Civil and Canon 
Law, considered in its Relation to the 
State, the Church, and the Universities, 
and in its connection with the College 
of Advocates. By Robert Phillimore, 
Barrister, of the Middle Temple, Advo- 
cate in Doctor’s Commons, and Jate Stu- 
dent of Christ Church. 8vo. 

A few Brief Remarks on Lord Den- 
man’s Bill for improving the Law of 
Evidence. By John J. Lowndes, Esq., 
of the Inner Temple, Barrister at Law. 











Tue Dunuam Divorce Cases. — The 
facility with which divorces may be ob- 
tained in this country necessarily ren- 
ders them very frequent, and they rarely 
excite much public attention. In some 
states, without the intervention of judi- 
cial investigation, they are often granted 
for the most frivolous causes, and occa- 
sionally they are unjustifiably yielded to 
the importunities of influential appli- 
cants, and, if noticed at all by the pub- 
lic press, they are generally considered 
simply as the legitimate subjects for 
ribald wit. In Massachusetts great ju- 
dicial caution and solemnity have uni- 
formly characterized the proceedings in 
such cases, and a rigid adherence to the 
principles of law and the established 
rules of evidence has been observed. 
The consequence is that they have been 
comparatively infrequent; and, for a 
number of years, only one case which 
has excited any peculiar interest, has 
occurred. We refer to the libel of Tho- 
mas H. Dunham against Eliza A. Dun- 
ham, which was brought under circum- 
stances calculated to cast strong suspi- 
cion upon the motives of the applicant. 
In the summer of 1542, Mrs. Dunham 
sued for a divorce from bed and board, 
upon the ground of ill treatment on the 
partof her husband. The case was tried 
before Judge Wilde, at Boston, in Au- 
gust last, and although the evidence dis- 
closed a little more than an average 
amount of family jars, the judge was 
inclined to believe that the difficulties 
between the parties were not irreconcil- 
able, and, in order to give them an op- 
portunity to come to an amicable settle- 
ment, he suspended his decision till the 
November following. In the meantime 
one Abigail Bell, who had been a do- 
mestic in this discordant family, set 
afloat insinuations, implying that an un- 
lawful intimacy had taken place between 
Mrs. Dunham and Dr. Marcellus Bowen, 
the family physician, in August, 1841. 
Upon her statements, Mr. Dunham, on 
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the 3d of November, 1842, filed a libel 
for a divorce for the cause of adultery, 
alleged to have been committed on the 
12th of August, 1841, and on other days 
before and after that date. In conse- 
quence of this counter suit, Judge Wilde 
still further postponed judgment on the 
minor libel of Mrs. Dunham. 

The hearing on Mr. Dunham’s libel 
commenced before Chief Justice Shaw 
on the 25th of November; and as both 
parties had previously stood well in the 
estimation of the community in which 
they had moved, and were connected 
with several religious and charitable as- 
sociations in South Boston, the trial nat- 
urally created considerable excitement. 
Public attention was also still further 
attracted to the case by exaggerated 
statements, in the cheap papers of the 
day, in relation to the personal charms 
of the lady and the supposed seductive 
qualities of her beguiler. Such exagye- 
rations form a part of the system of a 
certain class of journalists whose success 
depends chiefly upon the extent to which 
they can stimulate public curiosity, and 
keep up the demand for their produc- 
tions; and with them, in a case of crim. 
con., surpassing beauty on the one side, 
and a handsome person and insinuating 
manners on the other, are indispensable 
prerequisites. To obtain these necessa- 
ry qualities, they seem to go to work 
pretty much in the manner that a mathe- 
matician solves a problem. For exam- 
ple, — given: A, the husband, is absent 
in the country; B, the wife, stays at 
home ; C, the family physician, who is a 
married man, resides within a few doors 
of her house — required, the particular 
personal conditions of each, which will 
naturally bring them into unlawful inti- 
macy. The ready answer is, wanton 
charms and dazzling beauty in the lady, 
and irresistible address and a very hand- 
some person in the man. And though 
no human eye can perceive these quali- 
ties in the parties inculpated, yet the 
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supposed natural laws of crim. con. re- 
quire that they should exist before sus- 
picion can be entertained, and therefore 
they must exist whenever the charge is 
formally made; and if invisible, the 
imagination must supply them, for it 
would be contrary to the first principles 
of the trade to publish such a story, de- 
void of so essential an element of ** truth- 
fulness,” to use a word getting very com- 
mon with critics and magazine writers. 

Thus, in the present case, it was the 
unavoidable fate of the accused parties 
to be described. But in sober truth, 
there is nothing in the lady's s appearance 
calculated to stimulate the desire im- 
plied. Fair-looking indeed she is, and 
lady-like, and peculiarly modest, yet 
dignified in deportment, and as free in 
person or manner from any attribute in- 
dicative of an incontinent disposition as 
the clearest star in the heavens. Nor 
is the Doctor’s personal appearance or 
manner so very fascinating and _pre- 
possessing as to be likely to ensnare the 
affections of any married woman, and 
mother, whose mind it is fair to presume 
is properly occupied with the duties of 
her condition. He is a gentleman of re- 
spectable appearance, good education, 
kind feelings, and agreeable bearing — 
such as we may meet with in every 


hour of the day in the ordinary walks 
of life. 
With these preliminary remarks, we 


proceed to the merits of the case. In 
Angust, 1841, Mr. Dunham was absent 
some ten days, during which period the 
alleged intercourse was said to have 
taken place. The first and principal wit- 
ness was Abigail Bell, and if the cireum- 
stances sworn to by her were true, there 
could be no doubt of the guilt of the res- 
pondent. She testified that Mr. Dunham 
left on a Friday ; that night the Doctor 
came, and was alone with Mrs. D. in her 
parlor till after 11 o’clock. On Saturday 
night he came again; and she heard them 
talking together in ‘the bedroom, which 
was on the same floor as the parlor, the 
door of which was fastened. On Sunday 
night he came again; they left the parlor 
door open, and Mrs. D. sat beside the 
Doctor, with her head leaning on his 
shoulder. On Monday night he came 
again, and the witness saw Mrs. D. lying 
on the sofa, and the Doctor sitting on it, 
at the same time, in a very improper 
manner. She saw them in this position 
by peeping through the key-hole. He 
staid till towards 11 o'clock. On Tuesday 
night he came again, and by looking 
through the key-hole the witness saw 
Mrs. D. again on the sofa, with her per- 
son much exposed. The Doctor was 
standing by the sofa, and seemed to be 
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adjusting his dress ; but on neither night 
did the witness wait to discover any- 
thing more, than she could gather at a 
single glanc e. That she should have had 
the curiosity to look through the key- 
hole two nights in succession, and yet 
not enough to induce her to try to make 
out what the parties had or might have 
been about, was regarded as a singular 
feature in her testimony, and made an 
impression on the mind of the court 

The next witness was Mrs. Sarah Jane 
Batchelder, who hired a part of Mr. 
Dunham’s house, and she testified to the 
Sunday evening scene, when the parlor 
door was open; but the questionable 
point was, whether Mrs. D. could be- 
come so suddenly lost to a sense of 
decency as to expose herself in such a 
manner in view of a passage common to 
her neighbors and their visiters. And, 
further, to many the general mode of ex- 
pression used by the witness indicated a 
strong and obvious bias to make out a 
case against Mrs. D. She testified to 
various conversations with Abby Bell, 
and that the Doctor on the nights named 
came and staid very late with Mrs. D. 

Mrs. Mary Ann Page testified that 
Mrs. D. miscarried on the Friday, but 
she “did not think her sick enough to 
require a doctor three times a day.” 

For the respondent, the Doctor him- 
self became a witness, and testified, that 
he did not visit the house until Tuesday 
or Wednesday, when he was called by 
Mrs. D. to advise her upon the symp- 
toms which had been exhibited, and 
that he prescribed for her, and continued 
his attendance in the ordinary manner 
until she had passed through the crisis ; 
and was in attendance on her till after 
Mr. D.’s return from the country. 

In addition to this, there was the in- 
contestible evidence of Mrs. Wolkins and 
Mrs. Brainard, that the Doctor, on the 
nights mentioned, was certainly engaged 
in attending upon two sick children; and 
Mr. Hubbard, who kept the hotel in 
which the Doctor boarded, remembered 
one night, when he was called out of his 
bed to attend Mrs. W.’s child, and that 
he came back before 12 o’clock. This 
was introduced to show that he could 
not have been passing his nights with 
Mrs. D. till 12 or 1 in the morning. No 
attempt was made to impeach the credi- 
bility of these three witnesses. The 
Doctor, of course, stood upon less favor- 
able ground. 

There were many other witnesses ex- 
amined on both sides, but nothing really 
material was elicited from them. The 
case rested entirely on the testimony of 
the above-named witnesses, pro and 
con. 








In consequence of the indisposition of 
one of the counsel and the engagements 
of another, the case was suspended till 
the 15th of May, when a new mass of 
evidence was gone into, but it proved 
nothing in relation to the conduct of 
Mrs. D. during her husband’s absence. 
A letter was produced, dated August 
9th, written by her to D., in which she 
assured him that all was well at home, 
&c.; but it also appeared that she sent 
a second letter, which was destroyed. 
On her part it was assumed that this 
letter contained information of her sick- 
ness. There was evidence that Abigail 
Bell had talked about Mrs. D. in a very 
contradictory manner ; but generally, for 
several months after August, she spoke 
very highly of her character. There 
was also considerable evidence as to the 
character of several witnesses to inci- 
dental matters. Finally, on the 17th of 
May, the closing arguments of counsel 
were made. 

Bradford Sumner, for the lady, made 
a most masterly defence, taking the 
ground that the prosecution was a re- 
taliatory proceeding, intended solely to 
defeat the prior application for alimony, 
and that the entire story of Abigail Bell 
was a clumsy fabrication. It would 
hardly be possible for any advocate to 
present the defence with more effect 
than was done by Mr. Sumner. 

Mr. Choate replied in support of the 
divorce, and made a stern use of the evi- 
dence on that side, and even attempted 
to turn Mrs D.’s sickness to an account 
against her. He had certainly the un- 
amiable side of the case, and he pressed 
it with his utmost vigor and ingenuity, 
but in language as courteous to the res- 
pondent as the nature of the case admit- 
ted of. During both arguments the court 
room was crowded beyond all recent ex- 
ample, chiefly by persons of advanced 
years. Many were startled by the posi- 
tive swearing of Abigail Bell; but more 
were shocked at the idea that the attend- 
ance of a family physician upon a woman 
admitted to be sick should be seized upon 
as the groundwork of an accusation of 
guilty intercourse. 

On the 27th of May, the Chief Justice 
delivered his opinion, which he prefaced 
by some general remarks, substantially 
as follows : — 


This is a libel for divorce, on the part of 
the husband, for the crime of adultery alleged 
to have been committed by the wife on or 
about the 12th of August, 1841. The mar- 
riage is shewn to have taken place on the 
11th April, 1839. 

It is an important and deeply interestin 
cause to the parties, to the children, a 
numerous connections ; and I have come to 
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the consideration of it, with an anxious 
desire to give a just, and no more than a just, 
weight and effect to the conflicting proofs 
on which it must depend, and by a careful 
analysis and discrimination, to discover 
through the labyrinth of falsehood which 
must somewhere exist, a clue to guide me to 
a true and just result. 

The fact to be proved is the actual com- 
mission of an act of adultery. But I agree 
with the learned counsel for the libellant that 
this fact need not be proved by direct and 

sitive evidence; like any other fact to be 
judicially acted upon, it may be proved by 
circumstantial evidence, that 1s, by any facts 
which will lead the unhiassed pe diserimi- 
nating mind of any man, viewing them under 
the light of experience, and with known 
reference to the ordinary feelings of human 
nature and motives of action, to the belief of 
the truth of the fact. 

Nor can this course of inquiry and process 
of reasoning and judging be much aided by 
technical and artificial rules, or by what are 
considered established presumptions of fact 
from other facts. These rules are useful and 
convenient in their way, in suggesting gen- 
eral considerations, which are applicable to 
many cases; but after all, they are to be 
taken with so many exceptions and so much 
allowance, that in the result each case must 
depend mainly upon its own peculiar circum- 
stances. It is impossible therefore to lay 
down beforehand, in the form of a rule, what 
circumstances shall, and what shall not con- 
stitute satisfactory proof of the fact of adul- 
tery, because the same facts may constitute 
such proof, or not, as they are modified and 
influenced by different circumstances. Sup- 
pose for instance a married woman had been 
shewn by undoubted proof, to have been in 
an equivocal situation with a man not her 
husband, leading to a suspicion of the fact. 
If it were proved that she had previously 
shewn an unwarrantable predilection for that 
man, if they had been detected in clandestine 
correspondence, sought stolen interviews, 
made passionate declarations, if her affection 
for her husband had been alienated, if it were 
shewn that the mind and heart were already 
depraved, and nothing remained wanting but 
an opportunity to consummate the guilty pur- 
pose, then proof that such opportunity had 
occurred, would lead to the satisfactory con- 
clusion, that ihe act had been committed. 
But when these circumstances are wanting, 
when there has been no previous unwarrant- 
able or indecent intimacy, hetween such par- 
ties, no clandestine correspondence, or stolen 
and secret interviews, the fact of o on! 
and equivocal appearances, would hardly 
raise a passing cloud of suspicion over the 
fair fame of such a woman. But though it is 
easy to pronounce that with confidence, 
between cases thus distinctly and broadly 
marked by the circumstances, it affords little 
aid, in its application to complicated cases, 
when minute shades of difference may vary 
the aspect, and more especially when there is 
a direct conflict of testimony, when some of 
the testimony must be false, and when con- 
stant caution in weighing the credit due 
to witnesses, is necessary to prevent being 
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misled by some or other of these false 


lights. 

With these general views as to the nature 
of the inquiry, and considering that the bur- 
den of proof is upon the libellant to establish 
the fact of adultery, it becomes necessary to 
come more ney to the evidence. 

And in the first place, it 1s aocoeeey to 
commence the testimony of Abigail Bell, 
because without her testimony the case can- 
not be made out for the libellant, for, though 
there is much other evidence in the case, 
bearing collaterally and indirectly upon the 
case, yet the decisive fact rests solely on her 
testimony. : 

None of the circumstances prior to Monday 
night, go to establish the fact. What is 
alleged to have occurred on Sunday evening 
with the door open, falls short of the proof 
which is required. 


His honor was mindful that Mrs. Batch- 
elder had been introduced to corrobo- 
rate Miss Bell as to the leaning on the 
shoulder, on Sunday ; and the question 
was, whether she was entitled to full 
credit, or whether there was anything 
which ought, in the judicial mind, to 
impair the credibility of her statements. 
Was what she stated probable? Was it 
probable that a woman of good repute, 
like Mrs. Dunham, had suddenly become 
so bold in disregarding the proprieties of 
a wife’s deportment as to expose herself 
thus to the gaze of her servant, her 
neighbors, and the visiters of her neigh- 
bors, who might have occasion to pass and 
re-pass in the common passage-way out 
of which the parlor-door opened? Here 
was a violent improbability — a thing so 
out of the usual course of decency as 
only to warrant belief upon clear and 
unexceptionable testimony. Now Mrs. 
Batchelder’s testimony was not so unex- 
ceptionable, by reason of her swiftness 
to sustain the libel, and her inability to 
remember any incidental facts which did 
not have a direct tendency to strengthen 
the side she favored. 

Miss Bell, therefore, stood alone in 
everything having a necessary tendency 
to prove the imputed guilt, and it re- 
mained to be seen if she was entitled to 
credit. The testimony of Mrs. Wolkins, 
Brainard and Hubbard, though it did not 
strictly prove an alibi, yet it raised a 
strong probability that Dr. Bowen could 
not have been in the company of Mrs. D. 
night after night, in the manner stated 
by Miss Bell. He might have visited all 
three families on the same night, but he 
could not have been at Mrs. D.’s to the 
full extent of Abigail's testimony. Some 
deduction must, therefore, be made from 
her credibility, and by what rule could 
it be measured? But there was still 
another improbability in her testimony : 
after watching night after night to detect 
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something wrong, when the opportunity 
occurred to see, if there was anything to 
be seen, she forbore to improve it, be- 
yond a momentary glance. Again, he 
was satisfied that if she had actually 
looked through the key-hole, her means 
of observation must have been very im- 
perfect. Surely he could not pronounce 
a party guilty upon the uncorroborated 
testimony of a witness who stood so 
doubtfully in the case. 

After examining with much minute- 
ness the remainder of the evidence, his 
honor decided to discharge the libel ~a 
conclusion which seemed to give entire 
satisfaction to all who were in court and 
heard his remarks. 

In conclusion, we cannot forbear to 
remark, that a decision, under the cir- 
cumstances, adverse to the respondent, 
might have been fraught with serious 
evil to others than herself. Regarded as 
a precedent, it would have placed any 
married woman, who should happen to 
be taken sick in the absence of her hus- 
band, in the power of a vicious or vin- 
dictive demestic, or a gossipping neigh- 
bor, to which she did not think proper to 
communicate all the particulars of her 
indisposition, from its first symptoms to 
its crisis. Thus it was with Mrs. Dun- 
ham; the knowledge of the cause of 
such a sickness as she was overtaken by, 
every woman of delicacy would en- 
deavor to confine within the narrowest 
possible circle. 

In an early portion of this article we 
have stated that the origin of this pros- 
ecution was necessarily involved in sus- 
picion. By this, we do not mean to im- 
pute the turpitude of conspiracy to Mr. 
Dunham ; on the contrary, we believe 
his conduct in the premises admits of a 
more favorable explanation: annoyed 
and irritated by the exposure of his do- 
mestic relations, he would naturally be 
in a state of mind to believe with undue 
readiness anything which furnished a 
reason for the alienation of his wife’s 
affections, other than the family bicker- 
ings which had occurred. This facility 
of belief, however, impaired the claim of 
his libel to even the little confidence or- 
dinarily placed in such prosecutions, 
which are so often the result of the most 
unreasonable jealousy. 


RULES OF THE SUPREME COURT. 
To the Editor of the Law Reporter. 

In an advertisement inserted in the 
United States Gazette of this city, an- 
nouncing the publication of Mr. Howard's 
Supreme Court Reports by T. and J. W. 
Johnson, it is said, ‘‘ The volume con- 
tains the Entire Rules, Common Law 
and Chancery, as revised at the last 





























term,” &c. This intimation that “the 
Entire Rules” of the Supreme Court, 
Common Law and Chancery, “ had been 
revised at the last term” of this court, 
authorizing the belief that the court had 
considered a revision of the rules neces- 
sary, and had made it, induced the late 
reporter to address a letter to Mr. Chief 
Justice Taney on the subject. In the 
volumes of Peters’s Reports the Rules of 
the Supreme Court are inserted. A re- 
vision or alteration of those rules would 
be important to the profession, and 
should be stated in the 17th volume of 
the Reports, to be published by Mr. 
Peters. 

The reply of the Chief Justice to this 
application, which follows this commu- 
nication, shews that no revision of the 
rules was made. In printing the Equity 
Rules, established by the Supreme Ceurt 
for the practice of the Circuit Courts, 
some errors were made by the clerk of 
the Supreme Court, in transcribing the 
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rinter. These have 
This is all that has 


Rules, or by the 

been corrected. 

been done. 
Philadelphia, June 19, 1843. 


Extract from the letter of Mr. Chief 
Justice Taney. 

“There were no alterations at the last 
term in the Rules of the Supreme Court, 
either common law or equity. Some errors 
appear to have been made in printing, or in 
transcribing the Equity Rules printed in 
pamphlet form by order of the court, which 
were pointed out and are to be corrected in 
Mr. Howard’s volume. For example, in 
the 29th Rule, near the beginning, the word 
defendant is printed, in place of the word 
plaintiff, or complainant; and there were 
perhaps one or two other errors, but not im- 
yortant ones; and such as you would readily 
iscern in reading over the rules. But there 
was no alteration made in the rules before 
established and printed in the former vol- 
umes of the Reports, or in the pamphlet 
edition of the Rules in Equity.” 











In Beston, on Tuesday morning, June 20th, 
the Hon. Hveu S. Lecare, Attorney Gen- 
eral of the United States and Secretary of 
State ad interim, aged 47. . 

He was born in South Carolina; on his 
father’s side a direct descendant from the 
Huguenots, who fled from France. His 
mother was a Scotch lady, of the ancient 
family of Swinton. He wus educated at 
Columbia College, S. C., and, in polities, be- 
longed to the Washingtonian school. When 
the doctrine of nullification found considera- 
ble favor with the people of South Carolina, 
he joined the union, or opposite party. He 
afterwards received the appointment of 
charge to Belgium from General Jackson ; 
and, upon his return, was elected to Con- 
gress. He was universally regarded as a 
brilliant orator, a learned lawyer, an accom- 
plished scholar, and a high-minded gentle- 
man. 

The death of Mr. Legare was very sudden 
and unexpected. He arrived in Boston on 
Friday morning, June 16th, with the Presi- 
dent of the United States and the members 
of the cabinet. At the time of his arrival 
he was somewhat indisposed, and, on Satur- 
day morning, was seized with symptoms of 
obstruction of the bowels. He suffered oc- 
casionally severe pain in the early stages of 
his complaint, but for the last thirty-six 
hours, though frequently incommoded, he 
could hardly be said to suffer more than once 
or twice, and then only for a few instants. 
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Through the last night, and through even his 
last moments, he was easy and tranquil ; and 
from first to Jast, his mind was clear, firm, 
and perfectly composed. Knowing his con- 
stitutional tendencies, he apprehended the 
termination of his disease from a very early 
period ; and made every needful disposition 
touching his affairs, private and public, in 
case his anticipations should be realized. At 
his desire, on Monday, the unopened de- 
spatches received by him from England the 
day before, were delivered to the president of 
the United States, together with all papers 
under his control belonging to the govern- 
ment, except such as are in those depart- 
ments at Washington, of which he was the 
head. In all other points, both amidst his 
sufferings and during the exhaustion that fol- 
lowed them, Mr. Legare was equally tran- 

uil and collected ; showing at each moment 
the affectionate spirit and the vigorous pow- 
ers which have, from youth upward, marked 
his manly and noble character. He more 
than once thanked God, that, having left 
Washington with great reluctance, he was 
dying in the mere performance of his public 
duties ; but he evidently felt no regrets, ex- 
cept when speaking of a much loved sister, 
the only remaining member of his immediate 
family, to whom he had always been most 
tenderly attached. His last words, a few 
moments before his death, and after his ex- 
ternal senses had partly failed, were of her. 
But so tranquil was the closing scene, that 
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the friend (George Ticknor, Esq.) to whose 
house he had been removed, and in whose 
arms he rested, was not conscious that his 
spirit had passed, until the attendant physi- 
cian made it known to him. 

Upon a post mortem examination, it was 
ascertained that.the death of Mr. Legare was 
oceasioned by an internal strangulation, 
arising from the twisting of the intestine 
upon itself, at the sigmoid flexure. His dis- 
ease, therefore, was one which precluded all 
hope of the successful application of reme- 
dies. 

When his death was announced, the 
members of the bar and of the city council 
passed appropriate resolutions, and voted to 
attend his funeral. His remains were in- 
terred without the parade of a public funeral, 
but in a manner which permitted those to 
unite in it, who from their personal friendship 
or their official station, were anxious so to 
do. They were conveyed to Trinity Church, 
attended by the President of the United 
States, and the surviving members of the 
cabinet, by the governor of the common- 
wealth, the mayor and aldermen and common 
council of Boston. by various officers of the 

overnment of the United States and of the 
Conmencenlth, by the members of the bar 
of Suffolk, and by his personal friends in the 
city, where the service of the Episcopal 
Church was performed by the Right Rev. 
Bishop Eastburn. 


In New Haven, Conn., on May 28, Noan 
Wesster, LL.D., aged 84. 

He was born in West Hartford, October 
16, 1758, and was graduated at Yale College 
with high reputation in 1778. During the 
summer of 1779 he resided in the family of 
Mr. afterwards Chief Justice, Elsworth, at 
Hartford. He was admitted to the bar in 
1781. Subsequently he engaged in the busi- 
ness of instruction, and being strongly im- 
pressed with the defects of such books as 
were then used in elementary schools, pub- 
lished in 1773, at Hartford, his First Part of 
a Grammatical Institute of the English Gram- 
mar. The great success of this work, and of 
others of the same class prepared by him, is 
well known. Mr. Webster early became a 
political writer. His first publication in this 
character was at Hartford in 1783, when the 
state was agitated on the subject of half pay 
for life to the revolutionary army. For a 
series of papers in the Connecticut Courant, 
under the signature of Honorius, he received 
the thanks of Governor Trumbull in person, 
and was highly complimented by other gen- 
tlemen of distinction. His “Sketches of 
American Policy,” published in 1784, his 
writings in favor of the adoption of the Fed- 
eral Constitution, in defence of Washington, 
a proclamation of neutrality and of the treaty 
negotiated with Great Britain by Mr. Jay, 
had great influence on public opinion and 
were highly appreciated. Various other 
topics during the same period were publicly 
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discussed by him. In 1793, he commenced 
a daily paper in New York, which is now 
called the Commercial Advertiser and New 
York Spectator. He removed to New Haven 
in 1793, and in 1807 entered on the great 
business of his life, the compiling of a new 
and complete Dictionary of the English Lan- 
guage. This work he prosecuted amidst 
various difficulties and discouragements, and 
published the first edition of it in 1823. 


To Boston, on Saturday, June 17th, of con- 
sumption, the Hon. ILLIAM Simmons, 
senior justice of the police court of that city, 
aged 61. 

He was graduated at Harvard College in 
1804. He has heen upon the bench of the 
police court ever since the establishment of 
that court, and has acquitted himself with 
ability and fidelity in that important office. 
He was a man of great simplicity of man- 
ners, and perfectly plain, unaffected, and 
honest in his conduct. His loss will be 
severely felt by the court of which he was a 
magistrate, and by the community in which 
he dwelt. 


In Salem, Mass., on Saturday morning, 
June 17, Cuarces A. ANprew, Esq. aged 38. 

He was a native of Salem, and studied 
Jaw in that town with Hon. Leverett Salton- 
stal. He was never graduated at any col- 
lege, but took the degree of Bachelor of Laws 
at the law school of Harvard University. 
He was not a distinguished lawyer, but was 
aman of uncommon ability, of great good 
humor, and attracted the attention and friend- 
ship of those with whom he became ac- 


quainted. He was often a representative of 


Salem in the general court of Massachu- 
setts. 


{n Malden, on June 18, Bensamin Lynve 
Ouiver, Esq. aged 54. 

Mr. Oliver was never graduated at any 
college. He studied law in Salem, his na- 
tive place, with Judge Story (who married 
his sister) and subsequently with Judge Put- 
nam. He was a man of general information 
and varied acquirements, although he never 
took high rank asa lawyer. He compiled 
several useful works, which are in extensive 
use in the profession. Mr. Oliver transacted 
business as usual in Boston, on Saturday ; 
and, though complaining of pain, he walked 
home in the afternoon to his residence in 
Malden, a distance of three miles. His dis- 
ease was an afiection of the heart, from 
which he is believed to have suffered for 
some time. 


In Ottawa, Illinois, on the 27th April, 
Hon. J. M. Rosinson, one of the judges 
of the Supreme Court of Illinois, and 
formerly and for several years a member 
of the Senate of the United States, aged 
50. 
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